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Let’s Do Something About Taxes 


More Dependable Revenue with Less Burden 
on Taxpayers and Trustees 


HENRY N. ANDREWS 
Vice President, Old Colony Trust Company, Boston 


"FXHE matters to which I shall refer 
concern not only fiduciaries, but all 
taxpayers. However, they seem parti- 
cularly to apply to us as we are inten- 
sively engaged in tax duties on behalf of 
others as well as ourselves. As taxes 
are becoming more and more an expense 
problem with us, as well as a burden, it 
is in order that we should cooperate in 
bringing about whatever relief is pos- 
sible, and perhaps we should take the 
initiative in some of these matters. 
Mark Twain’s remark about the weath- 
er seems equally applicable to taxes— 
“Everybody talks about it, but nobody 
does anything about it.” Mounting ex- 
pense to the taxpayers, particularly fidu- 
ciaries, makes it imperative that we do 
something about it. In what specific 
matters? 
Gains and Losses 


Undoubtedly the most troublesome and 
burdensome phase of our tax administra- 
tion, as well as the most expensive in 
operation, is that involving 
the computation of costs 
and reporting of gains and 
losses. It is conservative 
to estimate that at least 
one-half of the time and ef- 
fort of most taxpayers is 
consumed in the intricacies 
of computing net gains and 
losses. Now seems to be 
the time to tackle this 
problem vigorously. 

Those of contrary mind 
should be disabused of the 
belief that from this source 
the Government receives 
material revenue and that 
it is a fruitful method of 
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gouging the rich. Neither of these con- 
tentions has a basis in fact. Over a se- 
ries of years the revenue accruing to the 
Government from this source is exceed- 
ingly small—not by any means sufficient 
to warrant the tremendous amount of 
discomfort not only to the taxpayer but 
to the Revenue Agents and the Courts. 
It seems safe to assert that if the tax 
skill which is now exerted by the Depart- 
ment officials in matters involving gains 
and losses could be applied instead in 
other directions, the revenue to the Gov- 
ernment would be equally as great and 
justice and equity would be better served. 


Sufficient test has been made of va- 
rious procedures, with the object in 
mind of devising some simple and equit- 
able process for obtaining a share of 
supposedly fabulous speculative profits, 
but no scheme or device has yet been 
found which accomplishes this result. 
The British, who are undoubtedly as well 
versed and trained in financial matters 

as any other government, 
have long since accepted the 
situation. The _ problem 
should be submitted to the 
interested committees and 
members of Congress in 
such a way as to impress 
these self-evident facts up- 
on them. 


Simplifying Forms 


Secondly, the matter of 
simplification of forms is 
one which apparently is 
receiving at the hands of 
the Department the atten- 
tion and consideration 
which it deserves, and sug- 
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gestions are being made by fiduciary or- 
ganizations for the guidance of the De- 
partment in their deliberations. Those 
who have constructive suggestions to of- 
fer should not hesitate to submit them di- 
rectly to the Commissioner. There is un- 
necessary repetition and duplication 
which can be eliminated, to the gratifica- 
tion of both Department and taxpayer. 


Along this line there should be some 
modification in the demands of the De- 
partment for submission of interest and 
dividend lists by fiduciaries, who of 
necessity must keep their accounts in 
such a manner as to obviate mistakes or 
omissions in their returns of income re- 
ceived. Our records are open at any and 
all times to the most complete examina- 
tion by Revenue Agents. 


It is doubtful if these lists as called 
for in the returns would be considered 
as conclusive by the Department in any 
specific case. If this is so, why put the 
taxpayer to this tremendous amount of 
labor for no apparent advantage to the 
Department? Corporations now being 


required to file information returns of 
dividends paid of $100 or more in any 


one year, with the requirement of owner- 
ship certificates covering bond interest, 
it would seem that sufficient material, if 
properly used, is being submitted for any 
reasonable audit purposes. 


Corporate Surtax 


Thirdly, the matter of the corporation 
surtax is one which is receiving intensive 
consideration by practically all tax-mind- 
ed persons both in and out of the official 
channels. It is a matter which vitally 
affects fiduciaries, but in a manner which 
has not as yet forcefully presented itself 
to us. When it does, it will be too late to 
apply corrective measures. 


In the latter part of 1936 unwarranted 
distributions were made of corporate 
profits, resulting in excessive distribu- 
tions to life-tenant beneficiaries. If they 
are not continued, as it is apparent they 
cannot be over many years, criticisms 
will come from beneficiaries who have in- 
discreetly brought their standards of liv- 
ing up to a scale not warranted by nor- 
mal receipts. The feast or famine meth- 
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od of living is not good for any of us, 
and it is particularly bad for the trust 
beneficiary. 

This provision of our tax law is so load- 
ed with inequities that it will undoubted- 
ly receive some corrective attention by 
the “powers that be.” They should be 
convinced that whatever modifications 
are made should, for their protection as 
well as ours, be along a more certain, 
definite, and clearcut line, such as, for 
instance, a slight increase in the general 
corporation normal tax and elimination 
of the inequitable surtax. 


We Can’t be Negative 


Fourthly, while there are undoubtedly 
many other particulars in which the tax 
law and regulations could be revised in 
minor details, the above I believe are the 
most disconcerting matters at the pres- 
ent time. However, we should not con- 
fine ourselves merely to recommendations 
for the elimination of taxes, and general 
criticisms. Undoubtedly the most ef- 
fective procedure would be to be of as- 
sistance to Department officials and the 
designated committees of Congress in 
their laborious and thankless task of ap- 
plying and apportioning taxes in the most 
equitable manner. 

We have given altogether too much ef- 
fort along the lines of criticism, without 
constructive assistance. If we argue 
that certain taxes are unjust and inequit- 
able and should be eliminated or modi- 
fied, with a resulting reduction of rev- 
enue, in order that our arguments may 
be of value and weight we must take the 
bull by the horns and suggest methods 
by which these injustices or inequities 
may be corrected without loss of total 
revenue. We must realize that, on the 
taxation side, Congress is up against the 
problem of raising a certain number of 
dollars. 

Of course we all realize that millions, 
and possibly biilions, might be saved 
through more business-like Government 
activities. However, that is a matter 
which must be given distinct and special 
consideration and need not be worked out 
in the consideration of taxation laws. If 
the present taxes are inequitable, how can 
they be made more equitable? 
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I believe the time has arrived when we 
must make definite and consistent sug- 
gestions along this line and be of assis- 
tance in carrying them through. While 
this is a possibly dangerous procedure, 
as any suggestion will necessarily affect 
some interests adversely, there seems to 
be no other truly constructive procedure. 


' Tax Exemptions 


The following suggestions, as is very 
apparent, do not have the flavor of orig- 
inality, but possibly now is the logical 
time when they should be more vigorous- 
ly and persistently followed through. 
Revenues may not be immediately en- 
hanced as much as we would like, but un- 
doubtedly the changes suggested will 
eventually iron out many of our difficul- 
ties, and certainly if no start is made 
the problem will never be solved. 


Along this line I would first suggest 
the entire elimination of the future issue 
of tax-exempt securities. Statistics show- 
ing the millions of dollars involved and 
the arguments pro and con have been re- 
peated so often that it would be a mere 
waste of time and space to repeat them 
here. 


There seems to be very little argument 
against this step forward, except the leg- 
islative difficulties and delays involved. 
These should not be a reason for further 
procrastination in eliminating this in- 
equity, which would undoubtedly result 
in greatly enhanced revenue, not only to 
the Federal, but to the State governments 
and their political sub-divisions. The sit- 
uation is becoming progressively worse, 
and naturally as the issues of tax- 
exempts become larger the difficulties of 
corrective relief become greater. 


Secondly, along the same line, the dis- 
continuance of the tax-exempt status of 
Government employees. These _ tax-fa- 
vored personages now include several mil- 
lions of our citizens, with income running 
into the billions. They above all others 
should assume their share of the burden 
of Governmental costs. 

Here, as in the case of tax-exempt se- 
curities, the situation has run away from 
the governing powers. Drastically 
changed conditions have not been met by 
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commensurate changes in our tax proce- 
dure. While constitutional amendments 
might here be involved, the sooner that 
bridge is crossed the better, and pending 
such action some relief would be forth- 
coming by making any new employees 
immediately subject to the income tax 
law provisions. 


A Sound Tax Base 


Thirdly, the base of income tax liabil- 
ity must, unquestionably, be materially 
broadened. The recommendations of 
Senator LaFollette in this respect should 
receive their deserved support, even 
from those who may come within their 
taxing effect. Persons who receive the 
benefits of our Government should be 
willing to share in its obligations. Again 
in this respect the British Government 
has seen the light, and by the proper ap- 
plication of exemptions, credits and de- 
ductions has balanced its budget. 


The fact that only about 2,000,000 
persons—or less than 2% of our vast 
population—pay a Federal income tax in- 
dicates at once the failure of our law 
makers to meet the drastically changed 
conditions and to tap sources of revenue 
which will help in increasing the revenue 
materially and equitably. 


The Department lately has shown con- 
siderable concern over the fact that the 
effect of the new corporation surtax has 
not been to bring in enormously large 
taxes from the recipient shareholders. In 
my opinion the answer is that the base 
of taxation is such that the present law 
does not reach the millions of 5, 10, 15 
and 25-share holders who predominate in 
most large corporations. 

The average married man having an 
income of $3,500 and the average single 
man with an income of $1,500 or under 
on account of the exemption, credits and 
allowable deductions will pay very little, 
if any, tax, and this is where a large 
part, if not the major part, of these 
“Jost” dividends is going. For instance, 
out of 4,500,000 returns of 1935 incomes 
filed in 1936, 4,000,000 were of persons 
having incomes under $5,000 and of 
these, 2,400,000, with total incomes of 
over four and one-half billion dollars, 
paid no tax. 





TRUST COMPANIES 


That Matter of Jurisdiction 


Lastly: There should be a sort of 
“meeting of the minds” or understand- 
ing between the Federal and State gov- 
ernments as to “who’s who” in the mat- 
ter of sales taxes. Here is the only 
really fruitful source of taxation still 
available for the raising of substantial 
sums, and, what is of almost equal im- 
portance, for the readjustment of taxes 
on a more equitable basis. Real estate 
cannot continue to carry the tax load 
which antiquated laws and procedure 
have placed upon it. 


Taxing powers are reaping the natural 
effect of procrastination in this respect 
by having enormous numbers of real es- 
tate properties, especially the undesir- 
able ones, turned over to them through 
default in payment of taxes. How long 


Estate Tax Regulations 
Amended 


Changes in the estate tax provisions of 
the Revenue Act since 1934 and signifi- 
cant judicial decisions have necessitated 
amendments to Treasury Regulations 80, 
issued in November 1934. Articles 15, 
17, 18, 19, 20, 21, 25, 36, 38, 67, 72 and 
73 accordingly have been largely rewrit- 
ten. Perhaps most important of these 
is the addition of a new paragraph to Ar- 
ticle 18 which reads: 


“If for any such period the use, pos- 
session, rents or other income (in whole 
or in part) were to be disposed of in dis- 
charge of a legal obligation of the de- 
cedent or otherwise for his pecuniary 
benefit, then to that extent the use... 
will be treated as having been reserved 
to or retained by the decedent’, thereby 
making such property includable in de- 
cedent’s gross estate. 


This amendment was undoubtedly in- 
duced by decisions in several recent in- 
come tax cases which held that a settlor 
is taxable on the income of an irrevoc- 
able trust expended in discharge of some 
legal obligation of his. This and the 
other changes are found in the nine-page 
Treasury Decision No. 4729. 


can this continue? Naturally the in- 
creasing tax rates will further aggravate 
the disease. Despite the “political” ob- 
jections, the practical solution is the 
sales tax, as evidenced by the wonderful 
showing being made by the State of Cal- 
ifornia, and also as evidenced by the Fed- 
eral excise collections from cigarette, 
gasoline, et cetera, sales. 


If the states do not take advantage of 
this lucrative and easily administered 
source of revenue it is probable that the 
Federal Government under the pressure 
of ever-increasing needs will enter this 
field and appropriate it to the exclusion 
of the states. A business-like revamping 
of tax and welfare procedure would seem 
to be along the line of allowing the states 
to capitalize the sales tax and compelling 
them to assume more or the whole of 
their own welfare burdens. 


Tax Reform Is Goal 


The Treasury, in co-operation with the 
Joint Committee on Internal Revenue 
Taxation, is working on plans for com- 
prehensive tax revision which, if they 
bear fruit, will make tax reform one of 
the principal achievements of President 
Roosevelt’s second administration, ac- 
cording to a report from the N. Y. Her- 
ald Tribune Bureau in Washington. 

Among the major objectives sought in 
the studies now being made are: The 
more equitable adjustment of the total 
tax burden among different tax sources, 
a clearer allocation of tax sources be- 
tween the Federal government and the 
state governments, the co-ordination or 
centralizing of tax collection where both 
Federal and state governments draw 
from the same sources, and administra- 
tive reforms designed to enable business 
men to calculate their tax liabilities more 
certainly and to reduce and simplify liti- 
gation. 

As was indicated last year by the un- 
distributed profits tax as originally pro- 
posed by the President, the Administra- 
tion is looking toward a Federal tax sys- 
tem based largely on the personal income 
and estate taxes, with the undistributed 
earnings tax as an auxiliary to force 
profits into the hands of shareholders. 





TRUST COMPANIES 


It’s Our Job to Manage 


Fstates and Trusts 


CiTY BANK FARMERS TRUST 
COMPANY, America’s oldest trust 
company, whose charter marked 
the inception of corporate trustee- 
ship in this country, is today a 


trust company exclusively. It does 





no commercial banking business 
. . sells no securities. Its entire 
personnel is dedicated to a single 
purpose—the care and manage- 


ment of the property of its clients 


City BANK FARMERS TRUST COMPANY 


Chartered 1822 
22 William Street—New York 


Member of the Federal Deposit Insurance Corporation 
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Unprofitable Trust Departments 


The Committee on Trust Policies, 
Trust Division, American Bankers Asso- 
ciation, has submitted to the Executive 
Committee of the division a report on 
the problem of continuously diminishing 
earnings and increasing expenses of trust 
departments. 


The committee recommends that the 
Trust Division shall suggest to the bank 
or trust company with an unprofitable 
trust department the following steps: 


1. That it find out whether the trust 
department actually is being operated at 
a profit or a loss, whether it is receiving 
all the income it is entitled to receive, and 
whether it is bearing its full share of 
operating and overhead expense. 


2. That, if it is being operated at a 
loss, it have a cost-analysis made to de- 
termine on what kinds of trust business 
it is making money and on what kinds it 
is losing money. 

3. That, if the cost-analysis shows that 
it is making a satisfactory profit on cer- 
tain kinds of business and is losing 
money on other kinds, it name a special 
committee of officers and/or board mem- 
bers to consider: 


(a) Whether the trust department 
is receiving adequate fees for all types 
of trust business; 


(b) If not, whether it is feasible 
or desirable to classify the trust busi- 
ness into profitable and unprofitable 
and to accept the profitable and to de- 
cline the unprofitable; 


(c) Whether, by internal changes 
in personnel, organization, or equip- 
ment, it is possible to put the trust 
business on a paying basis; 


(d) Whether, by changing its new- 
business policy, it is possible to put it 
on a paying basis; 


(e) If the trust department is 
found to be hopelessly unprofitable, 
whether it should be closed and, if so, 
what steps should be taken, with due 
regard to the trust requirements of 


the banks’ own trust customers and 

beneficiaries and of the community. 

The committee feels that it should not 
conclude this report without reiterating 
its belief in the accepted policy of the 
Trust Division that trust service should 
be made accessible, in so far as practic- 
able, to every person who really needs it, 
the report concludes. “Furthermore, 
the committee wishes to point out that 
in recommending the closing of hopeless- 
ly unprofitable trust departments, it has 
in mind, not the contraction but the en- 
largement of trust service by putting it 
on a basis that is economically sound and 
therefore permanent.” 


Branch Trust Offices 


In considering means for providing 
local needs for fiduciary services in com- 
munities where an adequate and profit- 
able trust department cannot be main- 
tained, the Committee notes the follow- 
ing suggestions: 

That a well established trust institu- 
tion, where permitted by local law, es- 
tablish a trust department in the com- 
munity with the understanding that it 
will not compete with local banks for 
banking business. 


That it establish a series of local trust 
offices to receive the business, to render 
personal service, and to give local prop- 
erty-management, the accounting and in- 
vestment management to be handled by a 
district or head office. 

That it make a working arrangement 
with a local bank whereby the trust in- 
stitution will render the trust service and 
the local bank will receive the trust busi- 
ness and serve as the local agent of the 
trust institution in giving personal ser- 
vice and local property management. For 
example, that it enter a co-trusteeship ar- 
rangement with the local institution 
whereby the two would work together in 
such a way as to give the local trust cus- 
tomers the advantages of trust adminis- 
tration by the central institution and per- 
sonal service and local property manage- 
ment by the local institution. 





The Greatest Gain 


Trust Operations Producing Larger Proportion of 
Bank Earnings 


A. J. ZOLLER 
Manager, Financial Securities Dept., Standard Statistics Co., Inc. 


RUST operations have been steadily 
T increasing in importance as a source 
of bank earnings. During the past 
eight years the trend has been steady 
and marked, leaving little doubt that 
fiduciary business has become an im- 
portant contributor to the income of 
banking institutions. 


The following tabulation, which is 
based on Federal Reserve figures, pre- 
sents a “break-down” of the gross in- 
come of all member banks in the United 
States in percentages of the total for re- 
cent years. It shows that the percentage 
of combined total income provided by 
trust departments increased from 2.9% 
in 1928 to 6.7% for the first half of 1936. 


Source of Earnings—All Member Banks 
Percentage Distribution 


Interest & discount on loans 


Interest & dividends on investments _ 
Collection charges, commissions & fees 


Trust department 
All other 


Due emphasis must be given to the fact 
that the foregoing table was not limited 
to banks with trust departments, but in- 
cluded all banks, even though many in- 
stitutions do not operate in fiduciary 
capacities. The importance of this con- 
dition is suggested by the next tabula- 
tion, which contains an income “break- 
down” for banks and trust companies in 
the New York Federal Reserve District 
alone. Most of the banking institutions 
in this district, and particularly the 
largest ones, have active trust depart- 
ments. 

The table on the next page thus pro- 
vides a better indication of the relative 
importance of trust activities. It shows 
not only a considerably larger propor- 
tion of earnings contributed by trust de- 
partments (11.0% for the New York 


1st Half 


1928 1930 1932 1936 
60.1 60.6 54.8 ; 
21.8 21.2 29.5 
2.0 2.2 1.8 
2.9 3.6 4.2 
13.2 12.4 9.7 


100.0 100.0 100.0 


1934 
43.4 
38.1 

2.2 
5.7 
10.6 


100.0 


district as against 6.7% for all banks in 
1936), but also a more rapid gain since 
1928. Indeed, the proportion of earnings 
derived from trust activities in New 
York banks in 1936, was almost three 
times as large as in 1928. This was by 
far the largest gain in any item; not 
even income from investments showed 
nearly as great an increase. 


A third study covers only state mem- 
ber banks in the New York Federal Re- 
serve District. This group is probably 
even more representative as an index to 
the relative importance of trust earnings 
than the group which includes national 
banks. The third group of institutions. 
obtained 15.5% of gross earnings from 
trust departments in the first half of 
1936. 
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Source of Earnings—All New York Member Banks 
Percentage Distribution 


Interest & discount on loans __....-.... 
Interest & dividends on investments __ 
Collection charges, commissions & fees 


Trust department _ 
All other - 


Total 


In view of the growing importance of 
trust departments from the standpoint 
of gross income, it would be interesting 
to know what the net profits of trust de- 
partments are. However, this cannot be 
ascertained from the Federal Reserve 
figures, since expenses are not allocated 
according to departments. 

In recent periods, expenses of trust de- 
partments have been increased by (1) 
new uncertainties regarding proper trust 
investments, (2) greater difficulties in 


1st Half 
1936 
56.6 56.4 48.4 36.2 
22.8 21.8 32.9 , 38.9 
2.2 4.1 2.6 : 1.9 
4.8 5.6 11.0 
12.9 10.5 12.0 


100.0 100.0 100.0 


1928 1930 1932 


analyzing securities and (3) increasing 
complications in connection with various 
income, estate, inheritance and gift taxes 
and the like. These same factors (par- 
ticularly the third, however,) have also 
caused a much greater demand for trust 
supervision. There is no _ indication, 
moreover, of any early cessation of the 
forces making for growth of trust de- 
partments or their contribution to bank 
earnings, facts with which all banks are 
not familiar. 








Community Trusts in U. S. and 
Canada 


The resources of 78 community trusts 
in the United States and Canada have 
risen to $46,329,202 from $45,137,146 a 
year ago and have trebled in the past 
decade, according to a survey published 
by the New York Community Trust. 
Their appropriations for philanthropic 
purposes reached $1,109,793 in 1936 and 
attained a five-year aggregate of $5,432,- 
000. 


Eleven community foundations have 
funds in excess of $1,000,000. The largest 
is in New York, followed by Chicago and 
Cleveland. The “big ten”, and their re- 
spective resources, are: 


New York 
Chicago 
Cleveland 
Boston 
Winnipeg 
Indianapolis 
Minneapolis 
Buffalo 
Richmond 
Los Angeles 


$8,764,712 
6,300,000 
5,843,787 
4,892,080 
3,248,177 
2,644,100 
2,468,516 
1,955,815 
1,429,937 
1,081,346 


Receipts of new funds by community 
trusts during the year aggregated $1,- 
256,707. Chicago reported the largest 
gain—$281,685—from this source and 
New York was second with $214,029. 
During the past year the Victoria, B. C. 
Foundation was established, that in Wal- 
la Walla reported initial receipts of prin- 
cipal and those in Asheville and Hart- 
ford made their first disbursements. Of 
the 78 existing trusts, 41 are making an- 
nual distributions and 58 have principal 
funds, compared with 53 a year ago. Ap- 
propriations for the year 1936 were $1,- 
109,793 from resources totalling $46,- 
329,202. 


Distribution of National Income 


Seven states are responsible for more 
than one half the national income accord- 
ing to a survey of the years 1929 to 1935 
made by the National Industrial Conference 
Board. These are New York, Pennsylvania, 
Illinois, California, Ohio, Massachusetts and 
Michigan. The first two receive about 25% 
of the total income with only 18% of the 
nation’s population. New York with 1935 
receipts of more than nine billion dollars, 
had 16.4% of the entire country’s fifty-five 
billion. 





Land-Subdivision Trusts 
Their Advantages, Analysis Records and Adequate Charges 


STANLEY A. STAMBERG, L.L.M. 
Assistant Trust Officer, The Trust Company of Chicago, Illinois 


VER since real estate has been 

bought and sold, it has been cus- 
tomary for a third party to take title to 
land to accomplish certain definite pur- 
poses. Sometimes it was to conceal the 
real identity of the owner. At other 
times it was for the purpose of putting 
the property beyond the reach of cred- 
itors. Again, it was to insure the trans- 
fer of title in case either spouse became 
incompetent or incapacitated. 

When such trustee was an individual, 
before the days of corporate fiduciaries, 
it frequently happened that the result 
sought failed of accomplishment. The 
trustee himself might become involved in 
litigation or domestic difficulties, become 
insolvent or die while holding title. There 
was also the danger that he might refuse 
to reconvey, necessitating the filing of a 
bill in equity by the real owner to have 
the title established. 


Two Types 


The fact that state laws differ mate- 
rially with respect to real estate, gives 
rise to two types of trust: The one in 
which the interests are in the fee title, 
of which Ohio trusts are typical, and the 
other in which the interests are personal 
property, a trust more common, in II- 
linois. 

The objection to the first form is that 
the interests, such as dower, being in real 
estate, present certain legal difficulties 
incident to transfer which render them 
inflexible. Dower interests are trouble- 
Some and in some states judgments at- 
tach to interests in land without the for- 
mality of actual levy and seizure. The 
laws of descent of real property also 
complicate the picture. Naturally, then, 


the certificates of beneficial interest are 
not sufficiently liquid to render them 
readily acceptable as collateral for loans. 

With respect to the Illinois type of 
land trust the interest of the beneficiary 
is personal property and is in the earn- 
ings, avails and proceeds arising from 
the operation and disposition of the prop- 
erty. Under this type the certificates of 
beneficial interest may be dealt with 
much the same as a stock certificate. 
They may be transferred by a simple as- 
signment and used as collateral security 
for a loan. If the beneficiary of such a 
trust dies, his interest passes to his ex- 
ecutor or administrator instead of to his 
heirs-at-law. If he is absent or incapa- 
citated, the trustee may act for him and 
transfer title without the signature of 
the spouse. 

Judgment against a beneficiary does 
not become a lien on the land and the 
liability of the beneficiary is limited to 
the amount actually invested. If a con- 
tingent beneficiary is named in the trust, 
probate of the property at the death of 
the creator of the trust is avoided. 

The terms of such a trust are set out 
in a trust agreement signed by the trus- 
tee and the parties at interest, each of 
whom is supplied with a copy of the 
agreement itself as evidence of his bene- 
ficial interest. This agreement is not re- 
corded. The deed to the trustee itself 
creates the trust and refers to the trust 
agreement, without, however, setting 
forth its terms. The deed is placed on 
record in the proper jurisdiction. Thus, 
while anyone is protected in dealing with 
the trustee, the identity of the beneficia- 
ries and the terms of the trust are not 
disclosed. 
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Avoiding Encumbrance and Delay 


The death of one beneficiary need not 
complicate or delay dealing with the title 
to the real estate. The signature of the 
spouse is not necessary to conveyance by 
the trustee. There is no danger of en- 
cumbering the property by personal 
judgment against the beneficiaries. If 
the property is held in trust, it is pos- 
sible to give a good deed and title to a 
purchaser within a few hours, or even 
minutes, after he had made his deal. If 
the funds are made payable to the trus- 
tee, the beneficiaries are further assured 
of receiving a full accounting and a 
prompt: and equitable division of the 
shares. 

Many individuals who deal extensively 
in real estate never take or hold title in 
their own names. Title to all property 
purchased is taken in the name of a cor- 
porate trustee and the purchaser receives 
certificates of beneficial interest issued 
by the trustee evidencing his interest. 
The trustee then deals with the property 
on the direction only of the real owner. 

The signature of the spouse is not re- 
quired and the title can be transferred 
by the trustee even though the owner 
may be in Europe or the middle of the 
Pacific. Furthermore, by having title 
transferred from the seller to a trustee, 
the name of the real purchaser does not 
appear in the public records and the trus- 
tee need not disclose this information. 
The identity of the real owner may re- 
main entirely hidden. 

Such concealment of the identity of 
the real purchaser may be especially im- 


portant to railroads, utility companies 
and industrial corporations in acquiring 
industrial properties. It is usually the 
case that once it becomes known that a 
railroad is looking for a new right-of- 
way, or a large corporation is buying ad- 
joining properties for building purposes, 
the price of these properties immediately 
soars. This may be avoided by having 
the trustee negotiate for the various par- 
cels quietly, taking title to the separate 
pieces and holding them in trust until the 
entire holdings are assembled, then trans- 
ferring title to the real owner in bulk. 


Two Way Protection 


Perhaps land trusts have had their 
widest application in the handling of sub- 
division projects. Formerly the owner 
of the acre property would convey to the 
subdivider, taking back a blanket mort- 
gage for the amount of the purchase 
price unpaid, provision being made for 
partial release of the lots when sold. This 
was not a particularly desirable arrange- 
ment, especially from the viewpoint of 
the lot purchaser. — 

Under the trust method, however, the 
former acre owner is protected under the 
trust and the buyer under an installment 
contract is able to obtain a deed at any 
time after the completion of his payments 
without delay because of the absence, in- 
capacity or insolvency of the seller, or 
because a mortgage lien cannot be re- 
leased. Moreover, the death of the sub- 
divider during the life of the contract 
does not complicate the situation since 
title to the real estate does not have to 
go through probate. 

Subdivision trusts fall into several dif- 
ferent classifications. The simplest type 
is that in which the trustee merely holds 
the legal title for the owner who installs 
the improvements and appoints a sales 
agent on a fixed commission basis. Other 
forms involve the formation of syndi- 
cates for the handling of the properties. 

In case it is necessary to raise funds 
on the property while it is held in trust, 
the trustee may be instructed by the 
beneficiary or beneficiaries to execute a 
mortgage for that purpose. The bene- 
ficiaries, naturally, must arrange for the 
loan themselves. If the lender is willing 
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to loan on the value of the property it- 
self, there is an added advantage to the 
beneficiaries in not being liable for any 
deficiency in case of default. Likewise, 
no deficiency will lie against the trustee 
if the mortgage is carefully drawn to 
limit this liability. 

Frequently, however, the lender will 
require some security in addition to the 
trustee’s mortgage. This may be ar- 
ranged in one of several ways: through 
notes secured by a trust deed, both ex- 
ecuted by the trustee; through a trust 
deed executed by the trustee to secure 


payment of the notes of the beneficiaries; © 


through certificates of indebtedness is- 
sued by the trustee against the proceeds 
of the property. 


What Analysis Should Show 


We should establish as complete a rec- 
ord of our action toward real estate as 
we have established toward our securi- 
ties, and the methods by which this may 
be done are probably as numerous as 
there are trust departments doing busi- 
ness. A satisfactory method of hand- 
ling a piece of real estate might be out- 
lined as it is considered at the opening 
of the trust account. It should be listed 
along with the balance of the estate, and 
when the general policy of estate man- 
agement is established for the trust as 
a whole, the item of real estate should be 
considered for permanent retention or 
sale, or retention for a better market. In 
order to establish such a policy for the 
trust the parcel should be completely 
analyzed. 


Just what an analysis of a piece of 
real estate should show, again depends 
upon the trust department involved. To 
me it would seem that such an analysis 
should contain as much information as 
is necessary to give a complete and 
graphic picture of the item involved with 
such other data relative to traffic, zoning, 
trends of population and other outside in- 
fluences as will affect the future of the 
parcel, 


To do this the first step is an analysis 
of the property filed with the report 
among the other items, and should show 
the title to the property; not by hearsay 


THE WASHINGTON 
LOAN AND TRUST 
COMPANY 


WASHINGTON, D. C. 


Pioneer Trust Company of the Na- 
tion’s Capital, rendering a world- 
wide fiduciary and financial ser- 
vice. 


Member Federal Reserve System and 
Federal Deposit Insurance Corporation 


but by an attorney’s opinion or title in- 
surance. No one can be expected to 
manage any asset without definite knowl- 
edge of the title or title limitations. Since 
real estate can be visualized it is im- 
portant in an analysis of it to have a pic- 
ture taken, and, since the property is af- 
fected by its surroundings, pictures of 
adjacent properties or street scenes are 
likewise important. 


Having established the title and vis- 
ualized the property, an analysis should 
then show the natural and mechanical 
factors affecting the property; such a 
discussion to include facility to conven- 
iences that would favor or militate 
against the parcel, and then those trends 
of every kind that cannot be visualized, 
but the effect of which will eventually 
necessitate a determination of the future 
of the parcel. 


The public records of Cook County 
show a gradual rise in the number of 
new subdivision trusts for the years 1933 
to 1936 with a much more noticeable in- 
crease in 1936. While all of the new 
subdivision trusts are not handled by 
Corporate trustees, the Corporate trus- 
tee is the agency generally used. 


One of the greatest problems in the 
management and administration of sub- 
division trusts has been encountered in 
the matter of rescission suits from pur- 
chasers of lots who relied upon false 
statements and representations of the 
salesmen, which representations were 
outside their employment agreement. In 
many cases where this problem did not 
present itself, it was due to the use, in 
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the purchase contract, of the following 
clause: “The undersigned has read and 
understands the whole of the above con- 
tract, and now states, and in considera- 
tion of the contract agrees, that no rep- 
resentation, promise or agreement not 
expressed in the contract has been made 
to induce the undersigned to enter into 
it’, to which the purchaser would also at- 
tach his signature. 


Assuring Profitable Handling 


Since the net profits of the trust de- 
partment depend, on the one hand, on an 
adequate fee schedule and, on the other 
hand, on controlled costs of operation, it 
is quite necessary that the scale of 
charges be sufficient to yield a fair gross 
profit. Sometimes this is difficult, due to 
the fact that trust service does not lend 
itself readily to standardization of costs 
of trust departments. 

Reduced earning power of trust de- 
partment has been the subject most 
widely featured at various trust meet- 
ings, and almost without exception there 


has been the immediate recommendation 
that fees for trust services should be 
raised. 


The reasons for declining percentage 
of earnings are many. The income from 
trusts has felt the effect, first, of the 
depression and now, of the low rates of 
return from the type of securities the 
trustee must buy; increased municipal, 
state and government taxes assessed 
against the banks (a portion of which of 
course is assignable to the trust depart- 
ment) ; rising costs of supplies and ma- 
terials which we use in our daily rou- 
tine; and salary lists, which have a ten- 
dency to rise even without an increase 
in personnel. However, the real reason, 
which overshadows all of these others, is 
that over a period of years corporate 
trustees have set for themselves an in- 
creasingly high standard of performance 
and that high standard has required a 
larger staff of employees of the higher 
salaried type. 


It is possible through more efficient 
mechanical operation to reduce costs in 
that direction somewhat. It is possible 
to save a small amount by using cheaper 
materials. It is not possible to maintain 
standards which now are accepted by not 
only ourselves but the public at large and 
save substantially. Rather, we should 
increase gross earnings in trust depart- 
ments in order to retain a reasonable 
amount for net. If we raise the rates 
on incoming business, it is perfectly ob- 
vious that the effect of those new rates 
will be delayed and it will also have the 
effect of retarding the growth of trust 
business. 


Schedule of Charges 


Therefore it seems that the logical 
place to look for immediate increase in 
gross is in the bank’s present trust busi- 
ness. This opinion is shared by others 
who have put it into effect in their banks. 
It has been brought to light that many 
trusts for years have been carried at less 
than what is now the minimum fee for 
the bank’s trust business and another 
very large number at less than the pres- 
ent going rate. 

In the case of trustees of the various 
States most of the statutes are either 
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silent or provide for “a reasonable com- 
pensation.” This makes it advisable for 
the banks and trust companies to agree 
on a suitable scale among themselves. 


In the larger cities, this has been ac- 
complished through the medium of cor- 
porate fiduciary associations. In essen- 
tially rural states having no large cities, 
the agreement has been among members 
of the state bankers’ association. In still 
others, where trust facilities are few and 
widely scattered, the banks with trust 
departments have used the schedule pre- 
pared and adopted by the American 
Bankers Association. 


The usual charges for subdivision 
trusts are as follows: 


Acceptance and Annual fees, based on the 
real valuation of the property, without 
deduction for encumbrance: 


Value Fee - Fee Subse- 
of Property First Year quent Years 
Up to $30,000 $100.00 $20.00 
$30,000 to $35,000 112.50 22.50 
35,000 to 40,000 125.00 25.00 
40,000 to 45,000 137.50 27.50 
45,000 to 50,000 150.00 30.00 
50,000 to 55,000 162.50 32.50 
55,000 to 60,000 175.00 35.00 
60,000 to 70,000 200.00 40.00 
70,000 to 80,000 225.00 45.00 
80,000 to 100,000 250.00 50.00 
Over 100,000 1.00 -20 
per $1,000 per $1,000 
Other Charges: 
(a) Accepting and registering assign- 
ments of contracts, $2.50 each, and $5.00 
additional if an escrow is involved. 


(b) Executing easements or right of 
way or both, minimum $5.00. 


(c) Transfer of beneficial interest, 
$2.50 each; under court order $15.00. 

(d) Execution of trust deed, notes, in- 
terest coupons, and extension agreements 
—$1.00 per $1,000 face value. Minimum 
$5.00. 

(e) Appearance in Court by Trustee as 
witness, $10.00 for each half day as min- 
imum. 

(f) Preparing returns or reports, or 
both, to various governmental agencies, a 
minimum fee of $7.50 per report. 

(zg) Collections on contracts: 

3% on lump sum payments; 6% on 
installment payments, including 
the collection of interest, taxes, 
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special assessments, and _ public 
utility refunds. Mortgages given 
by purchasers are to be treated as 
contract sales. 

(h) Disbursing fee of 1% of the 
amounts, paid out for general taxes and 
special assessments. 

(i) Executing and serving Notices of 
Default and Declaration of Forfeitures at 
fee of $10.00 per contract, plus costs. 

(j) Executing Deeds the following 
schedule is applied: 

Up to $3,000 in Value 

$ 3,000 to 10,000 in Value 
10,000 to 25,000 in Value____ 
25,000 to 50,000 in Value 
50,000 to 100,000 in Value 

Over 100,000 in Value 

(k) Extra-ordinary Services, a reason- 
able charge, depending upon the character 
of the service rendered and responsibility 
involved. 


In the current monthly letter of the Royal 
Bank of Canada it is pointed out by John 
Maynard Keynes, the well known British 
economist, that rising prices are not infla- 
tionary until they cease to result in a great- . 
er volume of industrial activity. 
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BRINGS “/igpe Savings 


TO TRUST DEPARTMENTS 


OULD you like the economy and con- 
trol that is only secured by posting 
the following five records at one time in one 
operation: 
1. Principal Statements (Investments and 
Cash) 
2. Principal Ledger (Investments and Cash) 
3. Investments by Trusts 
4. Investments by Security 
5. Principal Journal 
Then join those trust departments all over 
the country, who are using the Remington 
Rand “85” Electrified Accounting Machine. 
It posts the income cash statement, income 
cash ledger, and income cash journal in one 
operation. Balances of each account and con- 
trols are automatically established daily. 
The “85” prepares in less time with greater 
neatness, tickets for all transactions for trust 
records, including auditors, trust tellers and 
vault controls. 


APPLIES TO PEN-POSTED PROCEDURE 


If your trust department records are posted 
by hand, the Remington Rand “85” can re- 
place your present system, without changing 
your established accounting procedure. You 
can keep the same records in the same rou- 
tine. Only the “85” will help you get them 
out faster, with printed neatness on every 
form. In addition, you have closer daily con- 
trol over each estate and the entire depart- 
ment’s activities. 


HELPS SMALLER BANKS IN 5 DEPARTMENTS 


Because of its flexibility, this electrified ac- 
counting machine, can also be used to handle 
loan and discount records, collections, transit 
letters, general ledger. Thus smaller banks 
use Remington Rand “85” to speed their 
accounting in 5 departments, without hold- 
ing up the work of any department. 


OK: it from Remington Rand 
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The Remington Rand ‘‘85’’ is the only single machine that 
can give you all these features at any price. 


1. Complete electrification of al] alphabet 
and numeral keys, and of carriage. 

2. Complete flexibility of registers, provid- 
ing extra accumulations without rebuilding 
or replacing machine. Additional registers 
limited only by length of carriage. 

3. All registers visible for columnar accumu- 
lation and cross-computation. All registers 
equipped with direct subtraction, providing 
contra-entries within specific column, and 
instant correction of errors. 

4. Completely electrified automatic tabu- 


lation from column to column. 

5. Complete visibility of writing line, per- 
mitting easy checking of every entry. 

6. Automatic line proof of each individual 
entry provides instant audit. 

7. Independent control of each related form 
to be prepared simultaneously. 

8. Uniform legibility of all records. 

9. Made by Remington Rand Inc., Buffalo, 
N. Y., the only single manufacturer who can 
supply complete trust accounting systems 
and assume complete responsibility. 


MANUFACTURERS OF ALL TYPES OF OFFICE MACHINES AND SYSTEMS EQUIP- 
MENT, PROVIDING COMPLETE INSTALLATION AND FULL RESPONSIBILITY. 





Life Insurance—Trust Cooperation 
Resolution Adopted by the National Association of Life Underwriters 


WHEREAS the Officers and Trustees 
of the National Association of Life Un- 
derwriters have observed with interest 
and sympathy the growing effectiveness 
of co-operative activity between Life Un- 
derwriters and Trust Executives, and 

WHEREAS it has been observed that 
in these territories where the movement 
has been formally organized through the 
erection of Life Insurance and Trust 
Councils there has been a greater than 
average progress along these lines, now, 
therefore, be it 

RESOLVED that the National Asso- 
ciation of Life Underwriters endorse the 
organization of Councils of this type 
wherever there may seem to be need or 
opportunity for services that such or- 
ganizations may be able to render; and 
be it further 

RESOLVED that the National Asso- 
ciation of Life Underwriters take cog- 
nizance of the resolution unanimously 
adopted by the Executive Committee of 
the Trust Division, American Bankers 
Association, Monday, February 8, 1937, 
New York City; and be it further 

RESOLVED that the Committee of 
the National Association of Life Under- 
writers for Cooperation with Trust Ex- 
ecutives be hereby instructed to pursue 
in every legitimate way those activities 
which will help in further cementing and 
expanding the friendly relations between 
the two groups. 


Connecticut Council Hears 
Borden 


The regular bi-monthly meeting of the 
Connecticut Life Insurance and Trust 
Council, held May 3 at the Race Brook 
Country Club, Orange, Conn., proved to 
be one of unusual interest and signifi- 
cance, for those present were fortunate 
in hearing Albert G. Borden, vice presi- 
dent of the Equitable Life Assurance So- 
ciety of the United States, who spoke on 
“The Trust Service of the Life Insurance 


Company through the Use of Optional 
Modes of Settlement.” 

Mr. Borden is a pioneer in the devel- 
opment of the use of such options in life 
insurance policies, having written sev- 
eral books on the subject. He is especial- 
ly cognizant of the valuable relationship 
between these settlements and the func- 
tions of the trust managed by a corpo- 
rate fiduciary. 


New Councils in Prospect 


The movement to establish new life in- 
surance and trust councils patterned af- 
ter the very succéssful Boston council, 
which incidentally held its annual meet- 
ing May 17, is gaining new impetus 
throughout the country, with prospects 
of the organization of councils in Bangor, 
Maine, Dallas, Texas and Portland, Ore- 
gon. 

At a most enthusiastic meeting of trust 
officers, life underwriters and attorneys, 
held in Bangor, Maine on March 19, 
1937, a committee was appointed for the 
formation of a Life Insurance and Trust 
Council in that city. The principal ad- 
dress, by Basil S. Collins, assistant vice 
president, Old Colony Trust Company, 
Boston, is reprinted substantially else- 
where in this issue. 

Considerable interest in organization 
of a council was evoked at a meeting of 
the Insurance Managers Club of Dallas 
on April 5, by a talk on the relationship 
between life insurance and trust institu- 
tions, delivered by Clarence E. Sample, 
assistant trust officer, Mercantile Nation: 
al Bank at Dallas. The president of the 
Club was instructed by its members to 
appoint a committee for the purpose of 
investigating the creation of a council. 
Mr. Sample was delegated to obtain in- 
formation to facilitate organization 
plans. 

The Portland (Ore.) Council is ex- 
pected to be organized in the near future. 
This is the first reported movement for 
a council on the West Coast. 
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The Individual and His Trustee 


Tempering Efficiency With Personal Interest 


A. E. STEADMAN 
Executive Vice President, Cooke Trust Company, Ltd., Honolulu, T. H. 


HE “human” phase of our com- 

pany’s history has been the keynote 
of the rather remarkable success it has 
enjoyed during the troublesome period of 
the last five years. Our concept of a 
trust company is that it falls far short 
of its purpose if it is so efficient as to 
minimize, for a moment, the fact that it 
is dealing with individuals rather than 
inanimate objects, as, for example, does a 
factory. Every individual who makes a 
trust company contact is concerned with 
only one point: “What can the company 
do for me?” If his account is small, he 
is likely to be timid and reluctant to pre- 
sent his problems; but rich and poor alike 
respond to sincere warmth, with quick 
appreciation. 

Trust companies emphasize the per- 
manence and responsibility of the corpo- 
rate executor and trustee; but it is only 
in a legal sense that clients deal with a 
corporation. Actually they deal with in- 
dividuals: officers and employees, whose 
interest, intelligence and cordiality are 
the measure of the corporation. Indif- 
ferent and slip-shod treatment by any 
one of them damages the whole. 

Our theory has been and is that the 
affairs of each client are the most im- 
portant items of the company’s business 
at the time they are receiving our atten- 
tion. The matter must receive the very 
best of which the officer or employee is 
capable, regardless of the profit, or lack 
of it, to the company. In other words, 
the Company is free, of course, to accept 
or reject any item of business; but, once 
accepted and while retained, each account 
is entitled to the highest quality of ser- 
vice. 

Our experience has been that many in- 
dividuals in modest financial circum- 


543 


stances have friends of _ substantial 
means, and the recommendation of a sat- 
isfied client is worth a page of paid ad- 
vertising. Practically all of our expan- 
sion has been through a small clientele 
outward. We have done relatively little 
advertising. We have no regular or 
even part-time solicitors. For the most 
part we leave the matter of attracting 
new clients to the recommendations of 
our present ones and to the alertness and 
incidental efforts of regular officers and 
employees. 

The foregoing may be a bit bromidic, 
but nevertheless we are satisfied that 
many advertising managers, public rela- 
tions officers, or by whatever title they 
may be called, too often lose sight of the 
fundamental truth involved. Spectacular 
advertising campaigns can, of course, at- 
tract interest; and the value of advertis- 
ing in well-selected media is so well es- 
tablished as to be beyond question. 


However, the one thing which attracts 
and holds clients to a trust company is 
a conviction on the part of those indi- 
vidual clients that the company has some- 
thing of value to offer to them :—excel- 
lent service, of course; but not the cold 
efficiency of a robot! The human aspect 
must be dominant if clients are to be 
enthusiastic boosters. Any officer or 
employee who cannot meet this require- 
ment does not belong in a trust company. 


Moreover, a concern will find an atti- 
tude of very much more leniency toward 
the inevitable occasionai errors and mis- 
takes of judgment if the client is satis- 
fied that the officers and employees have 
been sincerely interested in him as an 
individual rather than merely as an “ac- 
count,” 
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47 YEARS OF 
FIDUCIARY EXPERIENCE 


orty-seven years in the fiduciary field have brought The Northern 
Trust Company invaluable experience in dealing with matters of 
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State Law on Common Trust Funds 


Analysis of New York Act Permitting Composite 
Investment Procedure 


ITH signature of the Stephens bill 

by Governor Lehman, New York 
will join the ranks of those States (in- 
cluding Delaware, Indiana, Ohio, Oregon, 
and to a limited extent New Jersey and 
Pennsylvania) which have provided for 
the common trust fund as a mechanism 
for economical and effective investment 
of small trust accounts. 


Anticipating issuance of regulations 
by the Federal Reserve Board which are 
necessary to avoid duplicate taxation of 
such funds, and taking advantage both 
of past operating experiences and study 
of legislation and practice in other 
States, New York has evolved a modern- 
ized plan and procedure which, in many 
respects, marks the way to nation-wide 
growth of this movement. 

Under the common trust plan it will 
be possible for small funds to derive the 
recognized benefits of diversification and 
mass management which, in the past, 
have been available only to the wealthy. 
Such advantage as was previously ob- 
tained through participation in mort- 
gages was outlawed by legislation in New 
York, and the present common trust plan 
does not make provision for inclusion of 
mortgages in the portfolio. 


A legalistic method is thus provided 
by which small funds are on a par with 
large ones in respect to stability, liquid- 
ity and elasticity of management, remov- 
ing a chief obstacle to the effective exer- 
cise of judgment as dictated by changing 
conditions, of which small accounts could 
not formerly take advantage. The New 
York act, however, would restrict invest- 
ment to the type of securities with cer- 
tain limitations, in which savings banks 
are allowed to invest their funds. 


Among the most significant features 
of the New York act is the provision for a 
liquidating fund to which investments 
are transferred as they become ineligible, 
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or have need of special handling to over- 
come other disabilities. In order to pro- 
tect or rehabilitate such securities, the 
trustee is empowered to borrow or ad- 
vance funds, recoveries being shared by 
the interested participants. 

Further, by permitting common trust 
fund investment where the controlling 
instrument is silent (or contains no ex- 
press prohibition), the retroactive appli- 
cation will benefit most existing trusts 
as well as providing a valuable medium 
for funds of minors, incompetents, etc., 
where not denied by court order, decree 
or judgment. Approval of any co-fidu- 
ciary is, however, necessary, and with- 
drawals must be made upon request by 
the co-fiduciary. 

Under contractual or testamentary 
trusts with investment discretion to en- 
ter a common fund expressly lodged in 
the trustee, it is apparent that a separate 
fund including “non-legals” might be de- 
sirable in those States having a legal 
list. Consideration may also be given, in 
such States, to the advantages of includ- 
ing, perhaps as a percentage of the fund, 
high-grade mortgage investments, with 
their higher yields and opportunities for 
increased diversification. The New York 
limitation to $25,000 as a maximum in- 
vestment for any estate trust or fund, 
may be found impractical in many cases, 
as an arbitrary figure. Such restrictions 
as are found to be incompatible with 
Federal Reserve rulings or otherwise un- 
desirable, can be corrected by appropriate 
amendment. 

Effective date of the New York legisla- 
tion is July 15, 1937, contingent upon is- 
suance of regulations by the State bank- 
ing department, under which authority 
various safeguards, including examina- 
tions specified by the legislation, will be 
worked out in the near future. Follow- 
ing is an analysis of the provisions of the 
New York act: 
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FLORIDA ANCILLARY 
SERVICE... 


For trust matters 
involving Florida 
estates our complete 
facilities insure 
prompt, efficient 
and economical ser- 
vice. 


FIRST 
TRUST 
COMPANY 


MIAMI 
FLORIDA 


Established 1910 


Epwarp C. RomFru, President 
C. W. FisHpurne, Vice-President 


A FIDUCIARY INSTITUTION 


Under Supervision of State Banking 
Department 


Section 1. Permits the establishment 
of common trust funds by trust compan- 
ies upon receiving permission of the 
banking board. It also authorizes the 
investment of money received by a trust 
company as_ executor, administrator, 
guardian, personal or testamentary trus- 
tee, or committee, by adding the same to 
such common trust fund and apportion- 
ing shares or interests therein to the 
trust company in its fiduciary capacity. 
A trust company acting either alone or 
with one or more other persons in any 
fiduciary capacity may invest in such 
common trust funds. 


Limitations: No more than $25,000 or 
such lesser sum as may be fixed as a 
maximum by the banking board belong- 
ing to any estate, trust or fund, may be 
invested in any common trust fund. By 
proposed amendment to section 10-c of 
the banking law, the banking board is 
authorized to fix the maximum amount 
of money of any estate, trust or fund, 
which may be invested in a common trust 


fund and the maximum share or propor- 
tion of any common trust fund which 
may be apportioned to any estate, trust 
or fund, and in connection therewith to 
classify trust companies according to the 
population of the city, town, or village 
in which the principal office of the com- 
pany is located. 

Exclusive management of the fund is 
vested in the corporation, and title to the 
individual assets is likewise vested in the 
company as trustee of the common trust 
fund. 

The moneys of the fund may only be 
invested in savings bank securities, but 
not all savings bank securities are per- 
mitted. Further safeguards are thrown 
around the fund with respect to railroad 
bonds. There are excluded from the au- 
thorized investments, mortgages, prom- 
issory notes secured by collateral, obliga- 
tions and stock of the Federal Home Loan 
Bank, as well as bonds and mortgages 
insured by the Federal Housing Admin- 
istrator. 

Assets of the common trust fund must 
be kept separate and apart from the other 
assets of the company, excepting only 
funds awaiting investment or distribu- 
tion. A trust company is forbidden to 
invest any of its own funds therein or 
to purchase any securities from itself or 
any affiliate. 

No additional commissions or compen- 
sation are allowable to the trust com- 
pany, nor any charge permitted for the 
management of the common trust fund. 

Withdrawal: Restrictions are estab- 
lished with respect to the investment or 
withdrawal of funds so as to prevent any 
preference being granted. Funds may 
only be invested or withdrawn on a day 
as of which the value of the fund and all 
investments therein shall be determined 
so that the pro rata share of the funds 
added or withdrawn may be determined. 
Five days notice of intention to invest 
or withdraw funds must be given or 
noted in the records of the company, un- 
less withdrawal be ordered by the court, 
thus preventing attempts to take advan- 
tage of market fluctuations. 

Liquidating Account: If any invest- 
ment shall cease to be eligible as a new 
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investment, it must be sold or placed in 
a liquidating account before any further 
additions or withdrawals from the fund 
are made. No funds may be distributed 
from a liquidating account except pro 
rata, among all estates and trusts inter- 
ested therein. In other words, indivi- 
dual withdrawals may not be made from 
such a liquidating account. Thus all es- 
tates or trusts whose funds remain in 
the common trust fund are protected 
against preference being accorded by the 
withdrawal of funds by any other estate, 
trust or fund. Likewise, no funds of any 
estate or trust may be invested in a com- 
mon trust unless all of the investments 
therein are eligible as new investments 
of the fund. 


Valuation: The fund must be valued 
not less than four times, on the first busi- 
ness day of January, April, July and 
October, in each year. The fund may be 
valued on other date, if such valuation 
date is selected not less than one week 
prior thereto, and a minute thereof is at 
that time entered in the records of the 
company, the apparent purpose being to 
prevent any attempt being made to take 
advantage of fluctuations in market 
values. All securities must be valued pur- 
suant to the rules and regulations to be 
prescribed by the banking board. Full 
powers with respect to the sale, exchange, 
or conversion of assets are conferred up- 
on the trust company. 


Notice: At the time of making the first 
investment of any estate, trust, or fund 
in a common trust fund, notice must be 
sent to each person of full age and sound 
mind whose name and address is known 
to the trust company and who is then 
known to it to have or claim an interest 
in the estate, trust or fund. Failure to 
send such notice may be cured by the sub- 
sequent sending of notice, subject to cer- 
tain limitations therein set forth, with 
respect to the effect of decrees settling 
the annual accounts of a trust company 
with respect to the common trust fund. 


Accountings: An annual accounting 
must be rendered and proceedings for 
their settlement instituted either in the 
supreme court in the county where the 
trust company maintains its principal of- 


The Dependable 


Executor and Trustee 
for Almost Half a Century 


Mississippi Valley Trust Company 


St. Louis 





fice or in the surrogate’s court of such 
county. 

Provision is made as the procedure to 
be followed with respect to the petition 
to be filed and the notice to be given in 
the proceedings to be instituted for the 
settlement of such annual accounts. Sec- 
tion 12 provides for the appointment of 
two disinterested persons, one to act for 
minors and incompetents and all other 
persons failing to appear who may be in- 
terested in the capital, and the other to 
represent similar parties who may be in- 
terested in the income of the fund. 

The decree settling the account is made 
binding on all persons having an interest 
in the common trust fund or any estate, 
trust or fund having an interest therein, 
subject to limitations with respect to 
those to whom notice of the first invest- 
ment was required to be sent, as provided 
in subdivision 9, but’to whom notice shall 
not have been sent. 

The manner in which an investment in 
the common trust fund shall be set forth 
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MONTREAL to 
VANCOUVER 


* * 


The Toronto General Trusts has offices in 
all the principal cities of Canada from Mon 
real to Vancouver. It offers complete facilities 
for handling personal and corporate trusts. 

The oldest trust company in Canada, 


established in 1882. A fiduciary only. 


Enquiries invited. 


™ TORONTO 
GENERAL TRUSTS 


CORPORATION 


TORONTC MONTREAL OTTAWA WINDSOR WINNIPEG 


REGINA SASKATOON CALGARY VANCOUVER 


ASSETS UNDER ADMINISTRATION $240,000,000 


in the account of the trust company with 
respect to any particular estate, trust, or 
fund, and the effect of the decree settling 
such account, is outlined. 

The superintendent is required to make 
an examination and report to the court 
whether the investments were eligible for 
investment at the time acquired, and 
whether any of them ceased to be elig- 
ible, and if so, when, and also whether 
the reported investments were actually 
on hand. 

Various definitions are set forth, in- 
cluding that of the term “trust com- 
pany” which is defined to mean any 
bank authorized to exercise fiduciary 
powers and any national bank having its 
principal office in this state and duly au- 
thorized to exercise fiduciary powers. 

Statutory Provisions: The provisions 
of the preceding section of the Banking 
Law are made applicable to common 
trust funds. 


Section 2 of the bill provides for the 
renumbering of the section in the event 
the new bill effecting a codification of the 
banking law with relation to banks and 
trust companies is enacted. 


Section 3 of the bill confers powers on 
the banking board with respect to the es- 
tablishment of rules and regulations con- 
cerning such common trust funds. 


Section 4 of the bill amends the Sur- 
rogate’s Court act so as to confer juris- 
diction on the surrogate’s court to settle 
the accounts of a corporate fiduciary 
with respect to common trust funds. 


“If a further increase in our already high 
Federal taxes should be necessary, which I 
doubt, this should be obtained, at least in 
part, through the imposition of moderate 
income taxes on incomes running substan- 
tially below the minimum now taxed. This 
is the true democratic principle. 

“Very belatedly the Administration seems 
to be getting glimpses of the overhanging 
inflation cloud. To meet the situation it 
has recently put into operation a plan for 
sterilizing gold imports and for doubling 
the statutory minimum legal reserve re- 
quirements for member banks. These re- 
strictive measures will doubtless help some 
but they are likely to prove to be rather 
weak dykes against the rising tide of infla- 


tion.” 
Dr. Edwin W. Kemmerer 
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The Making of a Man 


WIDOW, beneficiary under one of 

our life insurance trusts, came to 
me one morning with tears in her eyes 
and said: “I have reached the end of my 
rope. I cannot carry on. Foreclosure 
proceedings have been started on our 
home, and the mortgage is so near the 
value that it seems best to let it go. It 
is all that my husband left except the 
proceeds of his life insurance which you 
hold. And this is not the worst. We 
perhaps could get along on the income 
from the trust, even if the home should 
go; but since my husband’s death, my 
twelve-year-old son has become absolute- 
ly incorrigible. He is stronger physi- 
cally than I and twice has struck me in 
moments of anger. He cannot get along 
with his teachers or playmates at school; 
he bullies them just as he does me, and 
no one can do anything with him. Oh, 
if his father had only lived until he grew 
up. He could handle him—manhandle 
him if necessary. I have no one to go to 
but you. Tell me what to do.” 


“Sounded to me like a big contract. 
Fortunately, I had had several years’ 
training in handling boys as a scoutmas- 
ter. I told her to send him to my home 
Saturday - afternoon. He refused to 
come, so she brought him. He would not 
get out of the car, as she had told him I 
had her permission to do what I thought 
best with him. He was so surly that he 
would not talk to me. Finally my little 
Spaniel dog came to my assistance, and 
with wagging tail shoved his nose into 
the boy’s hand. He relaxed enough to 
pet the dog’s head. It was my cue. I 
got him to talk about dogs, then about 
hiking, then wild animal life, and soon 
he was ready to go with me and look 
over my collection of natural history ob- 
jects. He took home three volumes of 
“Nature Magazine” and my “Hardness” 
set for testing hardness of rocks. For 
several weeks he was so engrossed in nat- 
ural history that he was all a normal 
twelve-year-old should be. 


“Then we put him into a Boy Scout 
troop; but as soon as his contact was 
with other boys, he picked out the weak- 
er ones and started his bullying again. 
The patrol leader warned him twice; it 
did no good. Then just what I had 
rather anticipated happened. He per- 
sisted in his tactics until they “ganged 
up” on him and proceeded to “work him 
over.” He couldn’t take it. He was a 
“poor sport” and they put him out of the 
troop. I tried to get him to come to 
see me again, but he refused. Then I 
read the trust indenture through and 
found a way to put him into a military 
school where he would get a real taste 
of discipline. He has been there two 
years and is “snapping out of it” in fine 
shape. He now responds normally when 
I show him that he is the male head of 
the family and will soon have to take over 
the responsibilities incident to that posi- 
tion. We are making a man of him, and 
by the time the trust fund is exhausted 
he will be able, and I hope willing, to see 
that his mother does not want. 


1936, Bank of America, N. T. & S. A. 
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THE CHASE NATIONAL BANK IN LONDON 


The Chase National Bank announces the removal 
of its Main London Branch to 6 Lombard 
Street, E. C. 3 and the opening of a new 
West End Branch at 51 Berkeley Square, W. I 





6 LOMBARD STREET, E. C.3—The main London branch, 


opposite the Bank of England, is in the very heart of the 
“City,” London’s great financial district. 


BusH Housg, ALDWYCH, W.C. 2—In Bush House, one of 
the best known business addresses in London, this mid- 
town branch of the Chase is also convenient to the social 
life of the West End. 


51 BERKELEY SQUARE, W. :—This new Chase branch in 
Mayfair is in the center of the hotel, shopping and theater 
districts of London’s fashionable West End. 





Chase correspondent banks are cordially invited to place the banking and travel facilities 


of these London branches at the disposal of their customers. 


THE CHASE NATIONAL BANK 
OF THE CITY OF NEW YORK 


Head Office: Pint STREET CORNER OF Nassau 
Offices or correspondents in the principal cities of the world 
Member Federal Deposit Insurance Corporation 








Economies in Trust Accounting 


Punch Cards Simplify Records and Facilitate Preparation 
of Statements 


DR. GARLAND B. BRIGGS 


Dean, Educational Department, International Business Machines Corporation, New York 


SYSTEM for personal trust ac- 

counting should provide records 
which at all times meet six major re- 
quirements. They must: 

1. Reflect and account for every item 
of property originally received, or sub- 
sequently acquired by each account in 
the department, and show the detail of 
each transaction in an account affecting 
principal cash, property, or income. 

2. Describe account and property in- 
formation in sufficient detail to permit 
unmistakable identification. 

3. Provide safeguards insuring: 


a. The prompt collection of each 
item of income when due. 

b. The investment of 
cash without delay. 

c. The periodic reduction of amor- 
tization premiums. 

d. The conversion of securities into 
cash in time to meet cash requirements 
when needed. 

e. The disbursement of funds or as- 
sets in accordance with the terms of 
the agreement governing the account. 


available 


4. Enabling those responsible to ob- 
tain on short notice any kind of schedule 
pertaining to accounts or property. 

5. Permit the easy preparation of 
statements, accountings, or reports which 
must be compiled for clients, government- 
al agencies, or courts. 

6. Meet the requirements of general 
ledger accounting control and auditors’ 
examinations. 

In other words, it is necessary to pro- 
vide an accounting system in which will 
be recorded in minute detail, information 
regarding a vast number of transactions 


of different types, affecting thousands of 
different securities, held in hundreds of 
different accounts. The system must be 
set up in a manner that will permit the 
ready preparation of a large variety of 
reports from the books of account. The 
books must also act as a control over 
property physically possessed. 


The Need for Speed 


In practice, a great disparity in sys- 
tems of personal trust accounting and in 
operating procedure will be found in dif- 
ferent institutions. This is especially 
true in the larger and older banks, whose 
bookkeeping methods have often been in- 
herited from years ago. Some of these 
institutions acknowledge that their sys- 
tems are obsolete, stating frankly that in 
some instances antiquated methods have 
been retained because nothing outstand- 
ingly better has been offered. 

To meet this situation, considerable 
attention to almost every phase of person- 
al trust accounting has recently been 
given by fiduciary associations, comp- 
trollers’ and auditors’ associations, and 
by some of the business equipment com- 
panies. Opinions have been widely in- 
terchanged, and serious investigations 
have been made of the advahtages and 
disadvantages of various types of ac- 
counting machines to cope with the prob- 
lem. 


From its inception, at the time of the 
census of 1890, the principles of the tab- 
ulating card method have reflected the 
need for speed in the cross-indexing of 
information. Today modern accounting 
machines, using the punch card principle, 
are capable of presenting cross-indexed 
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financial information required by trust 
officers without the necessity of prepar- 
ing intermediate manually posted rec- 
ords. 


For instance, the account property led- 
ger on tabulating cards can displace the 
account property or asset ledger, ad- 
dressing plates, investment division rec- 
ord of account securities, and indepen- 
dent records of account securities main- 
tained by other divisions, such as the in- 
come tax division and the personal prop- 
erty tax division. 


Recorded Only Once 


Under the tabulating card method two 
independent records of property are 
maintained—one in which the items are 
arranged according to the accounts in 
which they are held; and the other ac- 
cording to the securities which comprise 
the investments. These two records con- 
tain identical accounting information ar- 
ranged in different sequence, and are 
kept in constant balance. From these 
basic records all accounting documents 
and reports may be automatically trans- 
scribed in any desired sequence. 


With property accounting as a basis 
for the electric accounting method, the 
application of machines can be extended 
to principal, cash accounting, income 
cash accounting, amortization, tax ac- 
counting, and court accounting without 
any disruption of the routine. Plans 
for extending the application of ma- 
chines to these additional uses should be 
made at the start. This is particularly 
important since files of slowly changing 
cards are utilized. 

Any of the procedures based upon the 
use of punched cards and electric book- 
keeping and accounting machines is es- 
pecially suftable for personal trust ac- 
counting because of the nature and wide 
range of information involved. Numer- 
ous regular and special reports are re- 
quired currently for customers, for oper- 
ating departments, and for management. 
Also, a peculiar need exists for analyzing 
individual entries annually or over a 
longer period. 

The descriptions of accounts and se- 
curities are used repeatedly. Under the 
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punched-card plan they are recorded in 
cards only once, and thereafter are auto- 
matically associated with the appropriate 
entries and are printed on reports with- 
out further manual effort. Wherever de- 
scriptions appear they are complete and 
uniform, the transfer of descriptive in- 
formation being automatic. 


Without Additional Effort 


Both securities and accounts are sub- 
ject to numerous classifications and 
special instructions. Like descriptive in- 
formation, these instructions can be re- 
peated or omitted at will from various 
records. Wherever instructions affect- 
ing operations are needed, they are re- 
produced uniformly, completely, and pre- 
cisely, without additional effort. 

Entries may affect numerous different 
records and they must appear in these 
records simultaneously. For example, 
the purchase of a security affects the ac- 
count record, the security record, the 
principal cash record, and sometimes the 
income cash record. From a single re- 
cording in punched cards, duplicate en- 
tries for any number of records are pro- 
duced automatically. 


Not only are the entries required for 
permanent record, but they must be re- 
produced in a number of current reports. 
An entry covering the receipt of a se- 
curity requires consideration for the 
customer’s advice, the account record, the 
property record, the Principal Cash re- 
ports, the data for tax accounting, and 
the data for court accounting. A single 
recording of the necessary information 
in punched cards permits the posting, in 
effect, of the entry automatically to all 
these records. 

Analyses of entries must be made at 
stated periods. Since these entries are 
recorded in tabulating cards by means of 
punched holes, they may be grouped 
automatically by any desired classifica- 
tions, different from those by which they 
were originally recorded. Printed re- 
ports of any information required, in 
convenient arrangement, may be secured. 

Extremely large amounts must be ac- 
counted for with absolute accuracy. The 
value of trust accounts extends into mil- 
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lions of dollars and individual transac- 
tions frequently represent large amounts 
—often thousands or hundreds of thou- 
sands of dollars. An outstanding fea- 
ture of the punched-card method is that 
the accuracy of every punched entry is 
proved with the original documents at 
the outset while the two are in a common 
sequence. This proof is established be- 
fore the cards enter the work. Every 
record prepared from them is assured of 
being accurate, since with the punching 
of cards all manual operations are com- 
pleted. The recording operations there- 
after are automatic. Control totals are 
established at the outset, and as the rec- 
ord work progresses every complete rec- 
ord and report is balanced to these con- 
trols. 


Announcement has been made of the de- 
partmental conference leaders for the con- 
vention of the American Institute of Bank- 
ing of the A. B. A. to be held in St. Paul, 
Minn., June 7 to 11. Louis S. Headley, 
vice president, First Trust Company of St. 
Paul, has been named leader of the Trust 
Business Conference. 


Why We Liquidated 


In reply to our inquiry to the New 
American Bank of Oshkosh, Wis., as to 
the principal reasons why they liquidated 
their Trust Department, Trust Compan- 
ies Magazine received the following ad- 
vice, which is ‘suggestive of considera- 
tions affecting some of the newer or 
smaller fiduciary departments: 

The State of Wisconsin passed a law 
requiring all banks exercising trust pow- 
ers to deposit $100,000 with the State 
Treasurer, for the protection of trustee 
balances. We can not see where we had 
any right to pledge $100,000 of our de- 
positor’s funds to prefer one creditor 
over another, and this was our principal 
reason for liquidation. 

Three trust companies in this city of 
40,000 makes it impossible to develop a 
profitable volume of business. 

The small volume of business pre- 
cludes the possibility of hiring a truly 
capable trust executive and thus we felt 
that the liability assumed was too large 
a risk for the compensation involved. 





One Hundred and Twenty-Five Years 
The Pennsylvania Company Observes Another Great Milestone 


WENTY-FIVE years ago Trust 
Companies Magazine carried a story 
on The Pennsylvania Company for Insur- 
ances on Lives and Granting Annuities, 
Philadelphia, then cele- 
brating its one hun- 3 
dredth year of corpo- W 
rate existence. 

The past twenty-five 
years have seen this 
company grow larger 
than even the most op- (ay 
timistic of its founders 
could have dreamed. 

The first hundred years / 

of this company was ; 

hailed for its steady 

growth and the trust 

department was cus- 

todian of trust funds 

amounting to $175,- 

359,421. Today, after 

only twenty-five more 

years, the company has 

personal trusts totaling more than $870,- 
000,000. The corporate trust business of 
the company in 1912 was placed at $197,- 
564,997; the 1937 figure for the corpo- 
rate trust business is $1,770,000,000. 

The sturdy pioneers who incorporated 
the Pennsylvania Company in 1812 as an 
insurance company and in 1836 had sup- 
plementary powers added to its charter 
to enable it to do a trust business, prob- 
ably had ideas of the wildest imagina- 
tion that some day their company would 
handle trust funds amounting to a hun- 
dred million dollars. But it was un- 
doubtedly beyond their comprehension to 
think of their little corporation with a 
capital of only $500,000 to be counting 
responsibilities in figures of hundreds of 
millions and even billions. 

With the authorization of trust busi- 
ness on February 26, 1836, the company 
became the first chartered state institu- 
tion empowered to do a trust business 
and is today the nation’s second oldest in- 


stitution in existence with those powers. 

In the course of a few years the trust 
business grew to such proportion that it 
became advisable to relinquish the life 

insurance branch and 
devote the entire ener- 
gies to the company in 
these fiduciary services. 
Finally in 1872 the life 
my insurance end of the 
Wm business was discon- 
tinued altogether. 

The first trust was 
recorded on the books 
on June 15, 1838, when 

mxy the company was ap- 

Mee pointed trustee of the 
estate of Allen Arm- 
strong. In this capacity 
it managed properties 
and _ collected one 
ground rent of £12 per 
annum. 

The first corporate 
trust was recorded on the books by the 
Cleveland and Mahoning Railroad on 
May 10, 1855. It consisted of 5,000 
shares of Pennsylvania and Ohio 
Canal Company which were assigned to 
the Pennsylvania Company in trust to 
pay the interest and principal of the 
mortgage debt of the Cleveland and Ma- 
honing Company. 

For thirty-five years Mr. C. S. W. 
Packard continued as president, until 
April, 1934 when he was elected chair- 
man of the board, which position he held 
until his resignation in January of this 
year. Mr. C. Stevenson Newhall, who 
succeeded Mr. Packard as president, be- 
gan his career with the company in 1896 
as assistant bookkeeper; in 1905 he was 
appointed assistant treasurer. In later 
years he became treasurer, then vice 
president, and prior to the merger with 
the Bank of North America and Trust 
Company, was made executive vice presi- 
dent and a director. 
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Bankers Should Give Heed 


Changing Conditions Have Greatly Increased Responsibilities of 


Banking Officials for Their Trust Departments 


ROBERTSON GRISWOLD 


Vice President, Trust Division, American Bankers Association and 
Vice President, Maryland Trust Company, Baltimore, Maryland 


One of the leader’s of trust thought in the nation gives here a straight- 
from-the-shoulder talk to commercial bankers upon what they must know 
about the trust departments of their institutions. His observations are 
well worth the attention of the banking officials of every trust institution 


in the country—Editor’s Note. 


T is not necessary to place any undue 

strain upon one’s memory to recall the 
days when many trust departments were 
being opened as “sales leaders” for the 
other departments of banks. Nor would 
it be profitable to examine into the whys 
and wherefores of this rather extraor- 
dinary attitude. Whether it was due to 
the desire to meet possible competition 
or to an overly optimistic expectation of 
eventual profits, it is none the less true 
that many trust departments of banks 
began life as side shows for customers 
who could not be accommodated in the 
main tent. Although some of the busi- 
ness which drifted into these depart- 
ments had a decided trust flavor, much of 
it was foreign to our present-day con- 
ception of what trust business really is. 


Not only were matters consigned to 
the trust department which had no log- 
ical connection with the trust business, 
but such business, even when of the au- 
thentic type, was accepted with little re- 
gard as to what it might mean to the 
bank in the future. Such practices were 
prevalent not only in the smaller com- 
munities but in the largest cities. I 
have been told by trust men in the metro- 
politan centers that their banks were 
still carrying on their books many trus- 
teeships at a substantial financial loss, 
due largely to the fact that in the early 


From an address before the North Carolina 
Bankers Assn., May, 1937. 
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days of their trust departments, busi- 
ness was accepted at ridiculously low 
rates because of a customer’s important 
connections with other departments of 
the bank. The fact that these connec- 
tions would disappear upon the death of 
the customer, while the unprofitable trust 
business might remain on the books for 
many years, was given but scant atten- 
tion. 


Bankers Can Help 


There is no need for me to emphasize 
the violent changes which have occurred 
in our business and economic structure 
during the past two decades. The im- 
pact of these evolutionary forces has 
wrought a profound change in the trust 
picture, and our problems have increased 
to an extent which would have seemed 
incredible to a trust man of a generation 
ago. The flood of court decisions upon 
legal questions arising out of the depres- 
sion difficulties has demanded our con- 
stant vigilance; the multiplicity of new 
methods of taxation has required con- 
tinuous study and attention; the adop- 
tion of innovations in governmental 
monetary policies has transformed the 
former trust investment picture into a 
picture puzzle. To keep abreast of these 
kaleidoscopic developments, one must run 
as well as read. 

But no matter how fast we run, we 
trust men must look to the banking of- 
ficials in our banks to keep us in the race. 
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They must keep us supplied with the 
necessary togs and accoutrements, else 
we will fall behind. And while we do 
not expect too smooth a track, we do 
crave a goodly degree of moral! as well as 
tangible support. 


Legal Problems 


In the first place, let us look at the 
possible legal entanglements which con- 
front the modern trust department. If 
the bank is not in a position to maintain 
on its permanent staff a trained attorney, 
it is nevertheless imperative that sound 
legal advice be always close at hand. This 
may entail expense but it is a sound in- 
vestment, as a hit or miss decision in- 
volving a legal question may cause a loss 
to the bank many times in excess of 
what it would have cost to obtain com- 
petent legal advice in the first instance. 
This is a matter of particular importance 
today. 

We could rest less fitfully if the law 
on trusts were somewhat more static. 
But shifting economic sands produce un- 
suspected legal pitfalls for the unwary. 
Let me give one illustration. Prior to 
the depression, a trustee who invested in 
a prime mortgage based on a conserva- 
tive percentage of the then value of the 
property seemingly ran but little risk of 
having unproductive real estate on his 
hands. Why, then, give thought to the 
possible legal entanglements arising from 
the distribution of the proceeds of the 
property in the case of a future fore- 
closure? 

But the bottom dropped out of the real 
estate market and trustees found them- 
selves obliged to foreclose and take 
over properties throughout the country. 
If the property were unproductive, it was 
the trustee’s duty to dispose of the same 
as soon as a sale could reasonably be 
made. Suppose the selling price proved 
to be less than the face amount of the 
mortgage, how should the proceeds be 
divided between the life-tenant and the 
remainderman? There is a nice alge- 
braic formula in the Restatement of the 
Law of Trusts, but the Courts in any 
State may have an entirely different idea 
as to what should be a proper apportion- 
ment. 
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Another Tax Baby 


As with the law of trusts, so with tax 
matters. Happy was the trustee of a 
generation ago who did not have to con- 
cern himself with the income tax, the 
federal estate tax, the gift tax, and the 
various similar local taxes which tne 
states, after first looking towards Wash- 
ington with a jealous eye, are now eager- 
ly clasping to their own fiscal bosoms! 
That estates and trusts should pay their 
full share of the burden of taxation is 
not open to question, but what most con- 
cerns trustees is the vast additional 
amount of clerical and paper work which 
is being required, and the danger of be- 
ing swamped in the ever-swelling stream 
of tax regulations. 

We now find another tax baby on our 
doorstep—the social security tax. A re- 
cent ruling by the General Counsel of 
the Bureau of Internal Revenue states 
that estates or trusts managed by a fidu- 
ciary are to be generally held to be em- 
ployers and thus are liable for the pay- 
ment of social security taxes. What of 
the employees in the home of a deceased 
employer upon whose estate your trust 
department is administering? The Bur- 
eau has ruled that a tax is due if the 
home is being maintained pending sale 
or other disposition, but that if the home 
is being maintained as a private resi- 
dence for the family of the deceased, no 
tax is payable during the period of the 
administration of the estate. This early 
ruling will give you a foretaste of what 
is to follow in the wake of the Social Se- 
curity Act when they really buckle down 
to the job of issuing tax regulations 


Please do not think that the trust men 
claim any monopoly of the complexities 
of the present-day tax situation. We are 
not ignorant of the tax problems which 
also confront banking officials, but we do 
feel that we have a preemptive right to 
be concerned over the intricacies of the 
federal estate and gift tax laws, and that 
banking officials can be of real assistance 
in our efforts towards their simplifica- 
tion. 

New difficulties have also arisen for 
trustees in the accounting field and offer 
problems closely interwoven with legal 
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and tax questions. For example, certain 
corporations have been liquidating past 
due preferred dividends by payments in 
some Other class of stock, or partly in 
cash and partly in stock. Other corpo- 
rations have been paying dividends in 
stock at regular periods. These new prac- 
tices, unknown to the trustee of yester- 
year, have raised doubts as to the prop- 
er accounting between life-tenants and 
remaindermen, and these doubts must 
often be resolved by legal proceedings. 
In addition, we find that the authorities 
are becoming more exacting in their 
accounting requirements and established 
methods are being subjected to constant 
review and amendment. 


A Primary Obligation 


Let us now turn our attention to the 
change in the trust investment picture. 
Not only have new forms and types of 
investments made their appearance dur- 
ing the comparatively recent past, but 
with the growth of the country, there has 
been a vast increase in the number of se- 
curities scattered throughout the land. 
To illustrate, there were only 323 indi- 
vidual issues of stocks and bonds listed 
on the New York Stock Exchange in 
1867; today that number has risen to 
2,627, an increase of nearly 800% in 70 
years. In the last thirty years alone, the 
number of such listed securities has 
doubled. 


But, you may say, this is not a fair 
criterion because many of these securi- 
ties are not of the class which trustees 
may purchase or hold in their trust es- 
tates. There are two answers to this; 
first, that whether they like it or not, 
trustees are bound to inherit a vast 
amount of stocks and bonds which they 
would never think of purchasing in the 
first instance, and to which they must de- 
vote an even greater amount of attention 
than to the highest grade investments in 
their portfolios; and secondly, the num- 
ber of bonds on the so-called “legal lists” 
have multiplied to a point where the trus- 
tee has many more securities to be con- 
sidered when making purchases and rein- 
vestments. For example, when the “legal 
list” was first adopted in New York State 
in 1914, it contained about 332 items, 
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whereas today, there are over 1,200 of 
such items. I use the word “items” in- 
stead of “securities”, as several issues 
may qualify under one item, as, for 
example, when a particular state is on 
the approved list, all of that state’s bond 
issues are considered eligible. 

It is readily apparent that, as the field 
of securities broadens, there is a corre- 
sponding demand upon the trustee for 
more extensive investment facilities and 
knowledge. Analytical and_ statistical 
information must be available at all 


times, and current trends must be closely 


watched. I do not mean by this that the 
trustee should be in and out of the mar- 
ket in an effort to gain some quick ap- 
preciation for the principal of its trust 
estates, as a ticker-service has no place 
in a trust department. The trustee has 
a primary obligation to secure for the 
life-tenant the greatest amount of income 
compatible with the safety of principal, 
and to this end, all current developments 
affecting interest rates must be taken in- 
to consideration when determining trust 
investment policies. 


Diversification Problems 


Because of the rising market in stocks, 
there has been an increasing tendency in 
the past two years for beneficiaries to 
insist upon a _ trustee’s placing in the 
various trust portfolios an undue propor- 
tion of common stocks. At the other ex- 
treme is the action of a certain probate 
judge in prohibiting a guardian from 
purchasing government bonds because of 
the dangers inherent in the government’s 
deficit financing. It behooves us to steer 
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a middle course between these two poles 
and not to forget that the old principle 
of diversification still has its charms, not 
only because of the protection afforded 
the corpus of an estate but also because 
the income may be increased by a judi- 
cious application of the rule. 

One of the problems of recent years 
has been the difficulty of giving the ad- 
vantages of diversification to small es- 
tates. This will be of even more im- 
portance in the future if, as many be- 
lieve, the wealth of the country is to be 
more widely distributed. If this should 
transpire, the trust departments of the 
future must be in a position to take care 
of much smaller trusts than we have been 
accustomed to handle in the past, and to 
give them the same advantages that the 
larger trusts enjoy. In order to meet 
the question of investment diversifica- 
tion in small trusts, an intensive study 
has been made for several years by the 
Trust Division of the American Bankers 
Association, and I am happy to say the 
solution of the problem seems to be near 
at hand. 

The key to the answer lies in the es- 
tablishment of common trust funds, 
which, as you know, are simply invest- 
ment trusts set up and maintained by the 
trustee, with participating interests 
therein distributed to the various trusts. 
There are still certain kinks to be ironed 
out before the Trust Division can recom- 
mend the general adoption of common 
trust funds, but the Federal Reserve au- 
thorities are cooperating to this end and 
the day is approaching when we will be 
in a position to accept small trusts with 
the assurance that they will suffer no in- 
vestment handicap because of their size. 


Must be Modern 


My purpose is not to unfold a tale of 
woe but to impress upon banking officials 
the necessity of seeing that their trust 
departments are kept modern in every 
respect. This is not just a sentimental 
exhortation, but it is a matter of dollars 
and cents as well. Is there a banking 
official who would willingly and knowing- 
ly establish or maintain a department in 
his bank which could not do otherwise 
than run in the red? And yet, due to 
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a lack of appreciation of present-day 
trust problems, this is far from being an 
uncommon occurrence. 

Public opinion compels us to keep 
abreast of the times in the rendition of 
trust services, but have we made an earn- 
est effort to influence it in the matter of 
proper compensation? We are living in 
the present in the performance of our 
duties, but in the past when we ask to 
be recompensed. Take for example my 
own State, where the customary compen- 
sation allowed a trustee by the equity 
courts is 5% of the amount of income col- 
lected. Except for a small commission 
on investments and reinvestments, the 
courts have not provided for any charges 
against principal in the way of a distri- 
bution fee or otherwise. In an effort to 
discover the origin of the 5% allowance 
on income collected, we have recently 
made a careful examination of the early 
Maryland cases dealing with trustee’s 
commissions. The results afford an il- 
luminating illustration of the archaic 
condition prevailing in many localities 
with respect to trust fees. 


In 1798, the General Assembly of 


Maryland passed a law providing for 
commissions to an executor of not less 
than 5% nor more than 10% of the in- 


ventory of an estate. In a case decided 
by the Court of Appeals in 1826, the 
Court referred to the commissions al- 
lowed executors by statute, and stated 
that, by analogy and by an equitable 
construction of the statute, similar al- 
lowances should be made to trustees. No 
specific commission was mentioned in the 
decision, but in 1831, we find the Court 
approving an allowance of 5% to the trus- 
tee, which the Court describes as being 
one-half of the usual commission. In 
later cases, we find the Court approving 
a commission of 5% on collections and an 
additional 5% on disbursements, and as 
late as 1884, we find the Court ratifying 
such allowances. Just when began the 
custom of limiting the trustee’s compen- 
sation to 5% on income is not apparent 
from the decisions, and as there is no 
statute on the subject, we must look to 
judicial precedent. This, however, is 
clear :—the trustee of today in Maryland 
is receiving compensation on a much 
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lower basis than did the trustee of more 
than a century ago! 


“Catch-As-Catch Can” 


The situation in Maryland is not 
unique—similar conditions prevail in 
many other jurisdictions. Accordingly 
there is little cause for wonder that, with 
the income of trust estates seriously de- 
pleted by the present low return on high 
grade investments, trust men are dis- 
turbed by the decreasing revenues in 
their departments. Banking officials 
should give heed to this trend in trust 
earnings, and it is to their own selfish in- 
terest that they give their earnest sup- 
port to all efforts to so adjust local rate 
structures as to bring trust fees and com- 
missions into line with the ever-increas- 
ing amount of labor and responsibility 
devolving upon trust departments. 

I am not pessimistic as to the future 
of well-organized and adequately main- 
tained trust departments. I am, how- 
ever, fearful of the effect upon the trust 
business generally of haphazard and 


“catch-as-catch-can” trust departments. 
Such a department not only reflects un- 
favorably upon the bank which nurtures 
it but it is positively harmful to the 
other trust departments in fhe same com- 
munity. The public is prone to regard 
the corporate trust business as an entity 
and is not apt to be too discriminating 
when it learns of mistakes and errors on 
the part of one of the constituent mem- 
bers of our fiduciary circle. 


Unescapable Responsibility 


There is no reason today why a trust 
department cannot be adequately equip- 
ped so as to be able to handle, efficiently 
and safely, the business which may come 
to its doors. I am not referring to 
equipment in the form of the mechanical 
facilities which are so helpful but not 
indispensable to the smaller trust de- 
partments. Iam referring to a properly 
trained personnel, without which no trust 
department should hold itself out to the 
public as being qualified to engage in the 
trust business. This is where the bank- 
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ing official has thrust upon him a re- 
sponsibility from which there is no es- 
cape. He would not place a novice in 
his teller’s cage nor entrust the keeping 
of his books to a neophyte, and it is of 
the same prime importance that his 
trust business be delegated to men who 
are especially adapted and trained for 
the exacting duties of the trust vocation. 


Thanks to the American Bankers Asso- 
ciation, in conjunction with the Ameri- 
can Institute of Banking, specialized edu- 
cation in the trust field is now available 
to any banker who wishes to maintain 
a proper trust personnel. Courses in 
trust work are offered by the American 
Institute of Banking and there is a Grad- 
uate School of Banking at Rutgers Uni- 
versity which includes in its curriculum 
an excellent advanced course for trust 
men. May I urge upon all banking of- 
ficials that they give the men in their 
trust departments every encouragement 
to improve themselves as well as their 
departments by taking advantage of 
these educational opportunities. 


To sum up, unless a trust department 
is thoroughly modern and up-to-date, it 
is a liability rather than an asset to a 
bank. Under the best of conditions, a 
trust department is having difficulty to- 
day in showing a profit; under poor con- 
ditions, it is an expense to the bank which 
brings no compensating glory. If we 
are to breast the tide, banking officials 
must take cognizance of our problems and 
help us in their solution. We are in a 
changing world, and the trust business 
is not impervious to social and economic 
upheavals. 
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Broader Investment Powers 


With signature of Senate No. 123 by 
Governor Hoffman on May 4, a new law 
[Chap. 45 Laws of 1937]; became effec- 
tive in New Jersey, permitting applica- 
tion to be made by a bill in chancery by a 
trustee or beneficiary of a trust for a 
decree permitting or directing the invest- 
ment of trust funds in investments other 
than those limited by the trust instru- 
ment or by the statute. Because of 
changes in general conditions, the lim- 
itations on the power of investment con- 
tained in many trust instruments have 
been found to prevent the making of 
investments of the kind which would best 
conserve the trust estate. The law, how- 
ever, makes clear that the power of in- 
vestment of the trustee cannot be en- 
larged unless the Chancery Court finds 
that the interest of all beneficiaries of 
the trust will be thereby promoted. 

Commenting on the effects of the bill, 
Leslie G. McDouall, Vice President and 
Trust Officer of the Fidelity Union Trust 
Company, Newark, said, “The law does 
not let the bars down to’ free and easy 
transfer of trust investments from bonds 
to common stocks, but on the contrary, 
the trustee is required in all cases to ob- 
tain the approval and direction of the 
Chancery Court before taking any ac- 
tion.” 


“The law brings into being new and 
enlarged possibilities for a sound two- 
edged investment program in estates and 
trusts where the creator or testator could 
not have foreseen or foreknown that 
changing social and economic conditions 
would require broader investment pro- 
visions to best protect all parties having 
interest in such matters. Once again 
New Jersey leads the way in construc- 
tive and helpful legislation that helps to 
cure practices and policies of the past 
that are not now sensitively attuned to 
changing conditions.” 





The Guaranty Trust Company of New 
York is transfer agent or registrar for ap- 
proximately 25% of all corporations whose 
stock is listed on the New York Stock and 
Curb exchanges. It recorded registrations 


and transfers of 264,000,000 shares last 
year. 





Home Rule for Trust Service 
Wider Horizons for the Small Trust Department 


C. W. BAILEY 
President, First National Bank, Clarksville, Tenn. 


ANY problems confront the coun- 

try bank. Their solution is not 
always found in the record of the expe- 
rience of the past. Old relationships 
have been destroyed. New rules have 
been laid down. Sources of revenue have 
been upset. Governmental agencies have 
been set up to supervise and to regulate, 
to tax, to compete and sometimes, it 
seems, to harass. 


The public often overlooks the very 
patent fact that well managed country 
banks, by their stability, add something 
to the value of every piece of property 
and every stock of goods within the area 
served. Such banks maintain the proper 
poise in their own affairs and serve as a 
balance wheel throughout the community. 


A Community Reservoir 


From the standpoint of the bank— 
there is much to be gained in the better 
balanced personnel and outstanding tal- 
ent which the development of trust ac- 
tivities will bring. Banking and trust 
services are complementary. Each con- 
tributes something to the other in creat- 
ing and maintaining the highest stan- 
dards of financial management. So that 
in counting up the gains and losses from 
a new venture into the trust field it is 
quite proper to give some thought to the 
influence exerted by the new activity over 
the institution as a whole. It may have 
created a greater confidence. It may 
have attracted some substantial deposit 
or loan business. It may have developed 
a better appreciation on the part of the 
general public of the permanence and sta- 
bility of the parent organization. 


From the point of view of the public 
it is unquestionably true that the concen- 


From address before Ohio Bankers Assn., Feb. 
1937. 
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tration of financial management within 
the trade area served has some advan- 
tages. If the banking personnel is 
raised to higher standards the quality of 
constructive service rendered and poten- 
tial leadership provided will be reflected 
in the betterment of general business; as 
banking responsibility is coextensive 
with economic leadership. 

Banks are the pivot around which bus- 
iness revolves. They should provide for 
every financial need of the community 
served. If the administration of estates 
and management of trusts are taken out 
of the financial activities of the area, 
then the effect is a crippling one. 

In those small communities where 
properly administered trust activities 
were carried on through the boom and 
depression period a bulwark was pro- 
vided protecting the public served 
against unwise investments and the loss 
hazard was greatly reduced. 


Profitable Field 


An excellent and profitable field of ac- 
tivity in a country trust organization is 
the personal trust agreement, or agency 
contract, or living trust, or by whatever 
name it may be called, under which the 
owner of property functions through the 
trust organization in the management of 
that estate under joint or full custodian- 
ship. Every country bank is asked to 
make investment selections. Ordinarily 
the purchase is made and forgotten by 
the banker. There is no periodical re- 
view. If one of those selections goes sour, 
and the best of them sometimes do, it 
may turn up later on as a ghost of for- 
gotten days. Under a trust agreement 
there are frequent reviews and constant 
watchfulness. Moral and legal responsi- 
bility are removed entirely or definitely 
established. The plan can be made very 
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helpful and produces a fair margin of 
profit. 


The so-called country banker is slow to 
venture into the corporate management 
of trusts as a part of the operations of 
the bank he directs. A very material 
part of this disinclination is pure and un- 
adulterated mental and physical laziness. 
Corporate management of trusts and ad- 
ministration of estates is an avenue of 
endeavor which he has not followed, and 
engaging in that activity requires a new 
line of thought and a greater amount of 
activity than theretofore expended. If 
seriously followed the handling of trust 
estates may well become a profitable and 
valuable part of the set up of every 
country bank of sufficient consequence to 
attract the official relationship of men of 
sound ability. The increased volume 
has often made it possible for the bank 
to employ much better talent for all man- 
agement, thereby raising the standards 
of the bank and giving it a much broad- 
er field of usefulness in every way. 


It is just so easy for the non-aggres- 
sive type of banker to follow the lines 


of least resistance and confine his sphere 
of operations to the acceptance of the 
deposits which are entrusted to his care 
and the taking of water tight collateral 
for every loan made. To many that is 
banking. It may be classed as _ ultra- 
conservative banking. It is not very con- 
structive banking. 


Keeping Trusts at Home 


To a thoughtful person it would seem 
that the objective of every country bank 
should be to extend its usefulness into 
every avenue possible and practicable. It 
is certain that there would be no loud ap- 
plause of a proposal to send deposits 
away to the city bank. Then why sit 
idly by and tacitly approve the idea of 
transferring to the city those deposits 
which have been converted into perman- 
ent capital of substantial size and are 
now known as estates and trusts? That 
tends toward the withdrawal of wealth 
from the country and its concentration 
in the city. It possesses some of the very 
serious objections to the branch banking 
system. It is calculated to weaken the 
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wealth structure of the smaller city for 
the benefit of the larger city. 

The country banker should be the 
watch dog over the economic life of the 
trade territory which his bank serves. It 
is his task to provide a safe depository 
for the surplus earnings of his neigh- 
bors and associates. He can exert an 
influence of tremendous protective value 
on the investment programs of the pa- 
trons of his bank. He should do all that 
the people of his trade territory have 
the right to expect of him in providing 
the machinery for the maintenance of 
capital within the borders of his influ- 
ence. 

To the extent that he fails in the dis- 
charge of this stewardship he has failed 
in the accomplishment of his appointed 
task. 


The Personal Equation 


Looking back over twenty-five years 
of uninterrupted corporate trust admin- 
istration in a small city there pass in re- 
view negroes, male and female, with 
sums large and small, widows by the hun- 
dreds who might have been the victims 
of scheming rascals or unscrupulous bond 
salesmen, thrifty clerks, successful pro- 
fessional and business men and women, 
minors who inherited and whose parents 
were not competent to manage, orphans 
who have found safe passage through the 
years of minority and a happy harbor on 
becoming of age, the aged who sought 
relief from the burdens of a long life of 
business, charitable funds ranging from 
hospitals and churches to cemeteries; 
then the spendthrift, the incompetent, 
the dope fiend, the drunkard, and finally 
the care and management of the estate 
of that unfortunate individual whose ad- 
vent into this world was without benefit 
of clergy. 


Investments have been made, rents 
have been collected, repairs have been 
made, buildings have been remodeled, 
clothes have been bought, schools have 
been chosen, doctors have been selected, 
infractions of law by impetuous youths 
have been adjusted, trips have been ar- 
ranged, family differences have been set- 
tled, funerals have been conducted, im- 
proper relationships in life have been cor- 
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rected, businesses have been managed, 
farms have been operated, sales have 
been made, livestock have been bought 
and sold, wards have been committed, ex- 
travagance has been restrained, homes 
have been built, marriages, divorces and 
births have passed under review, alimony 
has been demanded and secured, protec- 
tive committees have been dealt with, 
many fine friendships have been enjoyed 
and occasional bright rays of gratitude 
have compensated for whatever trouble 
and annoyance has been our lot. 

In each and every relationship there is 
anew angle. From each a new lesson is 
learned. Visions are broadened, and 
there is no occasion to grow stale. Hours 
which might otherwise be inactive hum 
with the performance of a myriad of 
tasks. Of problems there are many. 
Their solution is a challenge to ability 
and stamina. The compensations in fi- 
nancial profit and mental satisfaction 
are substantial. 

Reaching out for Opportunities 

Conducting trust activities carries a 
lot of responsibilities. But the same 
may be said of the operation of a coun- 
try bank. The bank path has been blazed 
some wider, and there are more direction 
signs to guide the way. 

Corporate trust administration chai- 
lenges the mental and physical prowess 
of the country banker, opens a field of 
adventure and usefulness, places in his 
hands the tools with which accomplish- 
ment satisfying to the heart may be real- 
ized, and enables him to participate more 
extensively in building up the capital 
structure and the economic life of the 
crossroads or the county seat where his 
life is spent. 

We are not nearly as much interested 
in the size of our bank as we are in the 
quality of the business in our care and 
the evidences of constantly broadening 
usefulness. You and we have tasks that 
are similar. 

Experience and training in the bank- 
ing business are all designed to combat 
the unscrupulous, the designing and the 
dishonest. Too often the mental atti- 
tude of the banker is one of extreme re- 
serve or indecision and you cannot pene- 
trate his crust with an ice pick. 


Missouri’s 
Largest Fiduciary 


This company engages only 
in the trust business. It does 
no banking business. It ac- 
cepts no deposits. 

It administers more trust 
property than any other Mis- 
souri financial institution. 
Itis the oldest trust com- 
pany in Missouri. 

For ancillary service in 
Missouri or Southwestern 
Illinois consult 


ST. LOUIS UNION 
TRUST COMPANY 


ST. LOUIS, MISSOURI 


Affiliated with the First National Bank 





We believe that the country banker 
can no longer sit back and assume the at- 
titude of allowing the public to approach 
him on hallowed ground. He must lean 
forward, sometimes pretty far, perhaps 
reach out, in order to make and maintain 
the contacts which the responsibilites of 
his position impose on him. If he lacks 
the poise, and the judgment, and the 
ability, and all the other talents necessary 
to enable him to come out from behind 
his desk and mingle as counsellor, and 
guide, and banker, in the fullest sense; 
to be Jim or John or Bill to his constit- 
uency, and still maintain his personal 
dignity, then he can never realize the 
heights of accomplishment which his op- 
portunities afford him, he can never know 
the mental compensation and satisfac- 
tion which can be made his by reaching 
up for them and in his life the romance 
of country banking will be wasted as 
upon desert air. 

It is time for deeper thinking, for 
fresher viewpoints and for wider hori- 
zons. 
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Inequality of Profits Tax 


Until last year federal taxes on corpo- 
rations were generally assumed to be 
uniform for all companies except in the 
few years when taxes on excess profits 
were in effect. In reality the supposedly 
uniform tax on the net incomes of corpo- 
rations has resulted in imposing upon 
them most unequal tax burdens. In gen- 
eral the uniform tax on earnings rests 
most lightly on those corporations having 
relatively even earnings from year to 
year, and most heavily on those earning 
large profits in prosperous years and suf- 
fering losses in depression years. 

In general this means that the uni- 
form federal taxes on earnings tend to 
be in reality much more burdensome for 
most companies producing durable goods 
than they are for those making non-dur- 
able goods. The reason for this is that 
the earnings of the companies producing 
durable goods are in general more sub- 
ject to wide fluctuations from year tu 
year. The diagram shows how this has 
worked out for all the corporations mak- 
ing lumber and wood products in the dur- 
able goods classification, and for print- 
ing companies in the non-durable goods 
group. 

The heavy solid line represents in mil- 
lions the net income of the wood products 
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industry in the 17 years from 1918 
through 1934, which is the latest year for 
which data are available. The net in- 
come reached almost 300 millions in 1920, 
and was followed by a net loss of 50 mil- 
lions in the next year. It recovered to 
266 millions in 1923, and fell to a net 
loss of 207 millions in 1932. The federal 
taxes paid are represented by the light 
solid line. The net income of firms in 
the printing industry is represented by 
the heavy dashed line, and the federal 
taxes they paid are shown by the light 
dashed line. 


Greater Fiuctuations 


Both the earnings and the taxes of the 
wood products companies fluctuate much 
more widely than do those of the print- 
ing companies. If we add the annual 
net incomes, and subtract the deficits for 
the entire 17-year period, we can com- 
pute the percentages that the federal 
taxes were of the total net incomes. The 
results are shown by the two bars at the 
bottom of the diagram. The federal 
taxes of the printing companies were less 
than 19 percent of their net income, 
while those of the wood products com- 
panies were over 39 percent, or more 
than twice as great. 

These great inequalities of federal tax- 
ation as between companies having fluc- 
tuating incomes and losses, and those 
having relatively steady incomes, have 
now been accentuated and increased by 
the new taxes on undistributed incomes. 
There is grave danger that they will pro- 
duce serious results in the recovery pe- 
riod following the next depression. The 
wide fluctuations of production in our 
durable goods industries are largely re- 
sponsible for depressions, but they are 
also our chief reliance in times of recov- 
ery. We should seek means to smooth 
out their fluctuations, but we should not 
risk preventing future recoveries by tak- 
ing away through taxation the backlogs 
of earnings that they are able to ac- 
cumulate when they do have good years. 


Col. Leonard P. Ayres, in Cleveland Trust Com- 
pany Bulletin for May, 1937. 





Institutes for Research 
Taking A Lesson From Industry 


RAYMOND N. BALL 


President, New York State Bankers Association and President, 
Lincoln-Alliance Bank and Trust Company, Rochester, N. Y. | 


BELIEVE the time has now come 

when the banks should profit by the 
experience of industry, and that some 
form of organized banking research must 
be undertaken. This can not be accom- 
plished effectively by volunteer commit- 
tees. It must be undertaken by agencies 
organized for the purpose. 

I doubt that in the beginning it can be 
undertaken on a national scale. The in- 
terests of the country are so diversified, 
for instance, that the financial problems 
of a highly developed agricultural region 
in the mid-west are greatly different 
from those of a highly industrialized re- 
gion of the east. Several fact-finding 
agencies might well be formed in the be- 
ginning, these to be associated later with 
a national institute which in turn might 
well serve as the clearing house for all 
pertinent information gathered by the 
individual agencies which has a bearing 
upon banking in its national phases. 

Presupposing that several institutes 
for research in banking were established 
throughout the country, one in the east, 
another in the midwest, a third in the 
south, and possibly a fourth in the far 
west, what should be the character of 
such agencies? 

The board of directors of each insti- 
tute should include not only experienced 
bankers but representatives of the bank- 
ing supervisory authorities, especially 
those of the district in which the insti- 
tute is located, the general public, indus- 
try, and agriculture. These directors 
could be especially valuable in outlining 
the broad problems which should be the 
subject of exhaustive inquiry. 


From address before the U. S. Chamber of Com- 
merce, Washington, D. C., April, 1937. 
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To Chart the Future 


The executive officer of the institute 
should be a person interested in the gen- 
eral economic problems of banking. 
Serving under his direction should be 
specialists in the several important fields 
of banking such as credits, investments, 
bank management, trusts, and public re- 
lations, among others. 

The active staff of the institute should — 
include men who are experienced in 
banking, as well as competent scholars. 
These scholars should be scientists in the 
field of applied economics, constantly 
seeking the solution to the present day 
problems of banking. Of even greater 
importance, they should be interested in 
attempting to chart the course for the 
future. It may even seem wise and ad- 
visable to associate such an institute 
with a leading university, particularly 
one having broad interests in research. 

The personnel of the institute must be 
of high caliber so that the products of 
its work will command the respect of 
depositors and stockholders of banks, the 
representatives in law-making bodies, the 
banking supervisory authorities and the 
management of individual banks. Its 
impartial findings should be published. 
from time to time for the benefit of all 
who are interested in the field of bank- 
ing either directly or indirectly. At 
least once a year each institute might 
well conduct a symposium in the interest 
of its supporting members. 


Out of the Rut 


The founding of such institutes might 
well be sponsored by the state bankers 
associations in their respective districts. 
The necessary financing should not be 
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difficult to underwrite provided the bank- 
er can be convinced of the merits of the 
undertaking. But five per cent of the 
total amount of money which banks ex- 
pend today for advertising would pro- 
vide ample funds for operating budgets. 


If several institutes were established 
in different sections of the country each 
could maintain a close personal contact 
with the banks in its own area. The co- 
operation of these banks would be inval- 
uable and would provide a laboratory in 
which theories could be tested from time 
to time to determine their practical value. 


An institute such as I have outlined 
all too briefly, functioning every working 
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day, year in and year out, I am confident, 
would fully justify its costs and yield 
ample dividends on the investment made 
by its supporting membership. It is not 
too much to hope that it would contribute 
greatly, in cooperation with other exist- 
ing agencies, toward solving many of the 
vexing problems with which the banking 
fraternity of the nation is faced today 
and contribute to a constant betterment 
of our banking structure as a whole. 

Banking must move itself out of the 
rut of individualism. If it is not willing 
to do so by its own efforts, then it will 
by its own inertia be forced to accept 
whatever solutions to its major problems 
may be offered by others. 





Federal Reserve Trust Ruling’s 


HE Board of Governors of the Fed- 

eral Reserve System has just issued 
three new rulings under Regulation F, 
relating to trust powers of national 
banks. They follow: 


Investment Committees 


The first question presented was 
whether it is proper for a national bank 
to provide that two of the six members 
of its trust investment committee shall 
constitute a quorum. In answer to this 
question, the Board expressed the opin- 
ion that a majority of the committee is 
necessary to constitute a quorum in or- 
der to comply with the requirements of 
the regulation. In this connection, the 
Board stated that the underlying purpose 
of the provisions of the regulation per- 
taining to trust investment committees 
was to provide: (1) that collective rath- 
er than individual judgment govern the 
investment of trust funds; and (2) that 
responsibility for the investment of 
trust funds be definitely placed in a com- 
mittee functioning as such, rather than 
in two or more officers acting as indi- 
viduals. 


The second question presented was 
whether it is proper for a national bank 
to provide that trust investments may be 
made or disposed of upon written ap- 
proval of a quorum of its trust invest- 


ment committee without a meeting of the 
committee. The Board stated that it 
does not consider it inconsistent with the 
purposes of the pertinent provisions of 
Regulation F, and will not deem it a vio- 
lation of such regulation, for trust in- 
vestments to be made or disposed of up- 
on written approval by a majority of the 
members of the trust investment com- 
mittee, provided such action is promptly 
reported to the committee and the re- 
port incorporated in its minutes. 


Investment in Notes 


The Board recently considered an in- 
quiry from a national bank presenting 
the question whether it is in conflict with 
the requirements of the Board’s Regula- 
tion F for the bank to pursue the prac- 
tice of purchasing from time to time for 
its various trusts one or more of a series 
of notes of the same obligor and secured 
by the same deed of trust on real estate, 
without purchasing all of the notes. The 
bank in its own right has no interest in 
any of the series of notes and such notes 
are purchased after an independent ap- 
praisal on behalf of the trust department. 


The Board stated that the only pro- 
visions of Regulation F which might be 
construed as prohibiting such a practice 
are those contained in section 12 of the 
regulation, which are to the effect that 
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securities and investments of each trust 
shall be kept separate from those of all 
other trusts. The Board expressed the 
opinion, however, that such provisions 
do not forbid the investment of trust 
funds in the manner described; it being 
understood, of course, that in any case 
the investments are otherwise proper in- 
vestments for particular trusts in view 
of all the circumstances relating to each 
trust and that such investments are not 
otherwise subject to criticism. 


Real Estate Mortgage Notes 


The Board recently considered an in- 
quiry from a national bank relating to 
the renewal for trust accounts of real es- 
tate mortgage notes purchased prior to 
June 1, 1936, through a corporation 
which is principally owned by a director 
of the bank or his immediate family. 
Prior to such date the bank invested 
funds of trusts administered by it in real 
estate mortgage notes purchased through 
such corporation and the corporation re- 
ceives a commission from the borrower 
as compensation for securing the renew- 
al of such notes from time to time. The 
question presented was whether the re- 
newal of the notes is forbidden by pro- 
visions of section 11 of the Board’s Reg- 
uldtion F, added to the regulation when 
it was revised effective June 1, 1936, 
which provide that trust funds held by 
a national bank shall not be invested in 
property acquired from directors, officers, 
or employees of the bank or their inter- 
ests. 


The Board stated that such provisions 
relate to the investment of trust funds 
and do not require that assets which had 
already been acquired at the time of the 
effective date of the revised regulation 
shall be removed from trusts held by a 
national bank. The Board further stated 
that it does not feel that a renewal of a 
note held as an asset of a trust at the 
time of the effective date of the revised 
regulation should be considered as an in- 
vestment of trust funds within the mean- 
ing of such requirements of the regula- 
tion. The Board expressed the opinion, 
therefore, that the regulation does not 
prevent the renewal of the notes held by 
trusts as described above. 
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The 
Oldest Trust Company 
in Pittsburgh 


ESTABLISHED 1867 


Member Federal Reserve System 
Member Federal Deposit Insurance 
Corporation 


PEOPLES-PITTSBURGH 
TRUST COMPANY 


PITTSBURGH, PA. 





Uniform Report Forms Urged 

State banking supervisors of the New 
England and Middle Atlantic States at 
a two-day meeting in New York on April 
29-30, went on record as favoring uni- 
form bank reports. 

The Board of Governors of the Fed- 
eral Reserve System and the Comptroller 
of the Currency were asked to adopt 
bank report of condition forms compar- 
able to those adopted by the Permanent 
Committee on Standardization of Bank 
Report Forms, which have already been 
put into use by the bank supervisors of 
numerous States and by the Federal De- 
posit Insurance Corporation. Uniform 
report forms are held to be necessary by 
the supervisors to present to the public 
a proper picture of the condition of bank- 
ing institutions and to eliminate unneces- 
sary duplication and expense. 

The meeting embraced many _ sub- 
jects of practices and procedure in bank- 
ing matters in which the States repre- 
sented have common interest. William 
R. White of New York was elected chair- 
man of the group. 





Money, Master or Servant? 


Its Power and Use 


LEE S. TRIMBLE 
Vice President & Manager, Chamber of Commerce, Macon, Ga. 


“She cares not for riches 
Neither silver nor gold 

The fact of the matter is 
She is six months old.” 


NLY those either too young or too 

feeble-minded to care are indiffer- 
ent to the power and use of money. What 
folks will do to get it, and what they 
spend it for, tells volumes about their 
natures. Only about ninety per cent of 
men’s worries are about money. The 
other ten concerns women. 

Headache cures and remedies take 
about $20,000,000.00 a year in this coun- 
try, or about 65c per person. By stay- 
ing sober much of that could be used 
for something else. Amusements take a 
large slice of the national income, 
amounting to about $11.50 per person or 
one and one-half billions per annum. For 
medical attention we spend nearly $25.00 
each, yearly on the average. There are 
many things that people want worse than 
money, judging by what is bought with 
it. 

The Chinese want their funerals well 
attended, therefore pay a dime to each 
of those present. That is a valuable hint, 
and might be used to good advantage 
over here. 


Money serves a multitude of purposes 
beyond its intended use. A desperate 
prisoner once used his own blood as ink 
to write a plea for help on a bank-note 
before he spent it. It circulated until it 
reached a brother who managed to get a 
release. On a one-dollar bill in circula- 
tion was found this typewritten message, 
“This is the last of a $100,000.00 fortune 
spent on wine, women and song.” A 
Frenchman once committed suicide by 
eating his entire fortune of bank notes, 
but the money was recovered in an autop- 
sy. 


There are about fifty different lan- 
guages spoken in this country, but money 
talks the plainest of them all, and all 
users of the fifty can understand its lan- 
guage. In talking, money is like a man, 
the tighter it is, the louder it speaks. 
The only way some get to hear it talk is 
by eavesdropping. 

The depression taught everybody a lot 
about the power of money. In one col- 
ored church, a rule was passed that only 
one-armed members could take up a col- 
lection, and nothing has been so instru- 
mental in bringing a man and his wife’s 
relatives nearer together than this same 
depression. 

A rich man will say that only the poor 
know real happiness, but any of the poor 
will be found willing to swap some of 
their happiness for a little cash, and so it 
goes. One wise man remarked that pov- 
erty is no disgrace, but that is all that 
can be said in its favor. Money works 
hard for a stern master, but leads the 
weakling a merry chase. “A fool and 
his money are soon parted” is an old and 
true saying, but it is unwise to use it for 
someone is apt to ask, “Who got yours?” 


Branch Banking Permitted 


Branch banking to a limited extent is 
now possible in Utah by virtue of a statute 
passed at the recent session of the legisla- 
ture, amending the banking laws. The law 
provides in part as follows: 

“With the consent of the bank commis- 
sioner and the approval of the governor 
any bank having a paid in Capital and 
Surplus of not less than $60,000.00 may es- 
tablish and operate one branch for the 
transaction of its business within this state; 
provided that for each additional branch es- 
tablished there shall be paid in an addition- 
al $60,000 capital and surplus.” 
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The North Carolina Gift Tax 


Comparison with Federal Provisions 


CHARLES L. B. LOWNDES 
Professor of Law, Duke University 


HE most illuminating approach to 

the new North Carolina gift tax is 
by way of a comparison with the federal 
gift tax. With significant differences 
the North Carolina legislation follows the 
federal statute. 

Four states, of which North Carolina 
is the latest, have adopted gift taxes. 
Wisconsin and Oregon passed such leg- 
islation in 1933, Virginia in 1934 and 
North Carolina in 1937. The effective 
date of the North Carolina tax is March 
13, 1937. Transfers which were made 
before that date are not taxed. 


Mechanics of the Tax 


The principal difference between the 
federal and North Carolina gift taxes lies 
in their respective rates and exemptions. 
The federal gift tax is designed as a 
supplement to the federal estate tax. The 
North Carolina tax is apparently intend- 
ed to complement the North Carolina in- 
heritance tax. The federal gift tax 
adopts the mechanics of the federal es- 
tate tax. It is determined solely by the 
aggregate amount of taxable gifts made 
by adonor. The North Carolina gift tax 
adopts the rates and exemptions of the 
inheritance tax which, with one excep- 
tion, are incorporated into the gift tax. 
The tax is determined not by the total 
taxable gifts made by a donor, but by the 
amount which an individual donee re- 
ceives and the relationship between donee 
and donor. 

The rates and exemptions of the North 
Carolina gift tax are those of the inheri- 
tance tax, except that under the gift tax 
there is an exemption of $5,000 for any 
child regardless of the age of the child. 
More specifically, gifts by a husband to 
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his wife are exempt as long as they do 
not exceed $10,000 during the taxable 
year. The exemption in case of gifts by 
a wife to a husband is $2,000; in the case 
of gifts to a child, $5,000; while grand- 
children whose common parent is dead 
are entitled to a collective exemption 
equal to that of the deceased common par- 
ent, or $5,000. The exemption for other 
lineal descendants or ancestors is $2,000. 
Gifts in excess of exemptions are taxable 
only to the extent of the excess. 

An important qualification of these 
exemptions is that in no case may a donor 
give away more than eight times the 
exempt amount which is allowed a par- 
ticular donee to that donee, without in- 
curring liability for the tax. For 
example, if a father gives five thousand 
dollars a year to his son for nine years, 
the gift in the ninth year will be tax- 
able. 

The gift tax incorporates the inheri- 
tance tax rates and the inheritance tax 
classification of Class A, B and C bene- 
ficiaries. A gift to a Class A beneficiary, 
for example, is taxable at the rates im- 
posed by the inheritance tax upon be- 
quests or devises to beneficiaries falling 
within this class. Apparently there is no 
exemption under the inheritance tax for 
class B and C beneficiaries, and there 
seems to be no exemption for donees fall- 
ing within these classes under the gift 
tax. As I read the North Carolina gift 
tax, if I give a dime to a hobo, I have 
made a taxable gift. 

The North Carolina tax, like the fed- 
eral tax, is both progressive and cumu- 
lative. The progression is the same as 
that of the inheritance tax. The statute 
also says that “where two or more gifts 
are made in excess of the exemption the 
tax shall be collected on the total amount 
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of the gifts in excess of that exemption.” 
This seems to me to mean that where 
taxable gifts are made to the same bene- 
ficiary in different years you will compute 
a tax on the total amount of taxable 
gifts, subtract the amount of tax for 
taxable gifts in prior years, and pay the 
difference to the state. In other words, 
the rate of tax for gifts during a current 
year will be determined by the taxable 
gifts made in prior years. 

Gifts to the State of North Carolina, 
its political subdivisions, and to North 
Carolina charities are exempt. This fol- 
lows the plan of the federal tax; how- 
ever, the federal statute handles this sit- 
uation by means of a deduction; the 
North Carolina tax by means of an 
exemption. 

The North Carolina gift tax cannot be 
deducted from either the federal or the 
state income tax. However, if a trans- 
fer has been taxed under the North Car- 
olina gift tax, it will not be taxed again 
under the inheritance tax. This is a 


more generous treatment than that ac- 
corded the taxpayer under the federal 
system, which imposes both a gift and 


an estate tax on some transfers and al- 
lows only a limited credit for the gift 
tax against the estate tax. 

The provisions for collecting and en- 
forcing the North Carolina tax are sim- 
ilar to those of the federal law. The 
donor of taxable gifts is required to file 
a return with the Department of Rev- 
enue. The tax is the primary obligation 
of the donor. If it is not paid by the 
donor, it becomes a personal liability of 
the donee, and a ten year lien attaches 
to the donated property, the incidents 
being similar to those of the federal lien. 


Character of the Donor 


The North Carolina law, unlike the 
federal tax is not specifically limited to 
gifts by individuals. Nor does it ex- 
plicitly extend the tax to gifts by corpo- 
rations. The way seems open to the tax- 
ing authorities to tax corporate gifts, 
either upon the theory that they are tax- 
able under the language of the statute 
or, following the analogy of federal prac- 
tice, as gifts from the individual stock- 
holders. 
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Type of Transfer 


The North Carolina Act provides that 
the tax “shall apply whether the gift is 
in trust or otherwise and whether the 
gift is direct or indirect.” This is sub- 
stantially the language of the federal 
law. Presumably the state authorities 
will follow the broad construction of the 
federal statute by the Treasury and try 
to impose a tax upon all living transfers 
made with a donative intent, regardless 
of the particular form of legal device by 
which the transfer is effected. 


The North Carolina statute also fol- 
lows the wording of the federal act in 
providing that where property is trans- 
terred for less than an adequate and full 
consideration in money or money’s worth, 
the excess of the value of the transferred 
property above the consideration received 
on the transfer shall be taxed as a gift. 
This should be construed, as the similar 
provision in the federal statute has been, 
to apply only to donative transfers— 
that is, to gifts masquerading as sales or 
exchanges—not to bad bargains. 


Revocable trusts are not taxable as 
gifts under the North Carolina law, al- 
though there is a taxable gift when the 
power of revocation is released. Here 
the North Carolina statute follows the 
wording of the original 1932 federal gift 
tax, and defines a revocable trust as a 
trust which can be revoked by the grant- 
or alone or by the grantor in conjunction 
with a person not having a substantial 
adverse interest in the trust. 


Under the North Carolina law there 
would seem to be no room for doubt that 
a trust which can only be revoked by the 
joint action of the settlor and a substan- 
tially interested beneficiary is not a re- 
vocable trust within the definition of the 
act, and is taxable as a gift. The release 
of the power to revoke the trust and the 
payment of income to the beneficiaries 
are, however, taxable gifts under the ex- 
plicit terms of the Act. 


Property Transferred 


As far as gifts of federal securities 
and other tax exempt securities are con- 
cerned, it seems reasonably clear that 
they will be successfully taxed under the 
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North Carolina statute. The legal theory 
of a tax upon the transfer rather than 
upon the securities themselves eliminates 
any possible constitutional obstacle to the 
tax. 

However, an interesting problem will 
arise if North Carolina attempts to tax 
gifts by residents of property located out- 
side the state. Whether the statute at- 
tempts to tax such transfers is not very 
clear. The first paragraph of the law 
says: “State gift taxes, ... are hereby 
levied upon the shares of the respective 
beneficiaries in all property within the 
jurisdiction of this State.” The second 
paragraph says: “In the case of a gift 
made by a non-resident, the taxes shall 
apply only if the property is within the 
jurisdiction of the state. 

There is a mild negative inference 
from this second provision, that gifts by 
residents of property outside the state 
are taxable. The proper construction of 
the statute seems to me to be that the 
legislature intends to tax to the limit of 
its constitutional power to tax, and 
therefore gifts which are constitution- 
ally taxable are taxable under the stat- 
ute. 


Gift Tax Jurisdiction 


On this assumption we are forced 
back on the question of what gifts may 
constitutionally be taxed by North 
Carolina. There are no cases that I 
know of on state jurisdiction to tax gifts, 
so the answers which I am going to sug- 
gest are based upon analogies rather 
than decisions. There is an evident re- 
lation between gift taxes and death 
taxes. ‘The legal theory behind both 
taxes is the same: that of a tax upon 
the privilege of transferring property. 

Although the rules governing jurisdic- 
tion to levy one kind of tax may differ 
from the rules governing jurisdiction to 
levy another—for example, state juris- 
diction to tax income is something quite 
different from state jurisdiction to tax 
property—, it seems to me highly prob- 
able that the courts will apply the cases 
on jurisdiction to impose death taxes to 
jurisdiction to tax gifts. Consequently, 
I think we can assume tentatively that 
State jurisdiction to tax gifts is subject 
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to the same limitations as state jurisdic- 
tion to tax inheritance. 


Stated summarily, the rules governing 
jurisdiction to impose death taxes are: 
(1) The succession to interests in land 
may only be taxed by the state where the 
land is located; (2) The succession to 
tangible chattels can only be taxed by 
the state where the chattels are habit- 
ually kept; (8) The succession to intang- 
ible chattels is ordinarily taxable solely 
at the domicil of the decedent. 


Constitutional Limitations 


Applying these rules to the North 
Carolina gift tax it would appear that 
no tax could constitutionally be imposed 
upon a gift of foreign land by a resident 
of North Carolina; nor upon the resi- 
dent’s gift of tangible chattels habit- 
ually kept at some place outside the state. 
In this connection, you should notice that 
money is specie—as distinguished from 
an account receivable or a bank account 
—is treated for tax purposes as a tang- 
ible chattel. 

Gifts of intangibles by residents of 
North Carolina would appear to be tax- 
able ordinarily by North Carolina, if 
these gifts were made by a resident of 
the state. There might be an exception 
to this rule, however, if the intangibles 
had acquired what is technically called 
a “business situs” in some other state. 
On the other hand, gifts of intangibles 
even though they consist of stock in 
North Carolina corporations or debts due 
from North Carolina debtors, would not 
be subject to the North Carolina gift 
tax, if they were made by a non-resident. 
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Avoidance of the Tax 


How may one avoid the North Carol- 
ina gift tax? The safest method is by 
utilizing the exemptions under the stat- 
ute to their maximum extent. By spread- 
ing family gifts over a period of years, 
a substantial amount of property can be 
disposed of without incurring any gift 
tax liability. 


Moreover, by giving away part of his 
property to his family during his life- 
time a man can take advantage of both 
the gift tax and the inheritance tax 
exemptions. However, in adopting any 
policy like this, you must remember that 
under the federal system, as distin- 
guished from the more equitable pro- 
visions of North Carolina law, a living 
transfer may be subject to both the fed- 
eral estate and gift taxes. 


In some cases it may be desirable to 
avoid the gift tax by employing a revoc- 
able trust, which is not subject to the 


tax. It is important to remember in 
connection with revocable trusts, how- 
ever, that although they may not be sub- 
ject to a gift tax, they may entail income 
and death tax burdens which more than 
outweigh the gift tax saving. A plan 
of this type should only be undertaken 
under skillful legal guidance. 


There appears to be an opportunity to 
avoid the North Carolina tax by giving 
away property which is not located in 
the state. A gift of foreign real estate 
or of*tangible chattels located permanent- 
ly outside the state would appear to be 
constitutionally immune from the gift 
tax although made by a resident North 


Carolinian. However, you want to be 
careful not to make the gift in a state 
which has a gift tax. Moreover, such 
plans require expert advice and extreme 
caution. Where a court feels that a tax- 
payer is trying to avoid a tax, it some- 
times forgets settled legal doctrines. If 
a resident of North Carolina has owned 
a family estate in Maryland for a num- 
ber of years and he gives it away, the 
chances are greatly against his being 
forced to pay a North Carolina gift tax. 
But if he buys real estate in Maryland 
in order to make a nontaxable gift, there 
is a chance that a court will find some 
way of taxing him within the framework 
of the Constitution. Courts are becom- 
ing more and more intolerant of tax 
avoidance. The taxpayer who indulges 
in such schemes does so at his peril. 


Banks Taxation Committee Elects 


At its nineteenth annual meeting held 
May 13 in New York City, the Committee 
of Banking Institutions on Taxation, com- 
posed of representatives from national and 
state banks, trust companies and private 
banking houses, elected new officers. They 
are: Edward J. O’Connor, Guaranty Trust 
Company of New York, chairman; Frank 
K. Bosworth, Empire Trust Company, vice- 
chairman; Thomas L. Pryor, Brooklyn 
Trust Company, secretary; Anthony G. 
Quaremba, City Bank Farmers Trust Com- 
pany; Daniel O. Deckert, Bank of the 
Manhattan Company; Stephen L. Jenkin- 
son, Chemical Bank & Trust Company, and 
Donald K. Barnes, Bankers Trust Com- 
pany, members of the Executive Commit- 
tee. 





Catechism for a Trust Officer 
Some Personal Reflections 


HENRY S. JOHNSON 


Director of Information, Farm Credit Administration, and 
Former Secretary, S. C. Bankers Assn. 


S a trust officer I suppose I am en- 
titled to three ambitions: 


1. To be the best possible trust of- 
ficer. 

2. To administer the trusts we have 
so as to give the beneficiaries maximum 
benefits. 

3. To secure for my institution its 
rightful share of the trust business in 
our territory. 


I have observed that business tends to 
flow to the man who is above the aver- 
age. There are some men in this world 
who are what might be called “a nat- 
ural.” * They seem to have been born 
fully fit for the particular job they hold. 
I wonder then if good trust officers are 
born or made? 


Since on the surface all men are dif- 
ferent, I wonder if down beneath the 
surface all successful men have certain 


traits or attributes in common? I won- 
der if most men progress only through 
careful analysis of themselves and their 
tasks; through the scientific development 
of personal rules, and persistent “follow- 
up” of themselves to see that they play 
the game according to the rules? I won- 
der if development in any essential at- 
tribute comes only after one discovers 
the need for development? 

I wonder if I walked into my institu- 
tion some morning, seeking a trust of- 
ficer, and met myself would I select my- 
self to handle my estate? 

Is there anything about the trust busi- 
ness that demands integrity and honesty 
and reliability? Is there any substitute 
for integrity? Am I honest? Do I 
make statements as true which I have not 
checked? Do I make careless comments 
about another person or express snap 


From address to Trust Division, S. C. Bankers 
Association, Charleston, May, 1937. 


judgments when my opinions are not 
based on a thoughtful analysis of fact? 
Do I make careless promises? Can I be 
trusted to keep my own golf score? Do 
I adhere in every respect to the schedule 
of fees as adopted by my association? 
Do I fail to admit my ignorance frankly 
when I do not know the facts about a 
certain subject? Does a trust officer 
have to pay attention to details and does 
this habit of attention to detail have any- 
thing to do with my success as a trust 
officer? 

I wonder if the trust business requires 
courtesy and tact and fairness in every 
instance or just occasionally. What is 
courtesy but the intelligent appreciation 
of other people? Do I deal with people 
as individuals rather than as inferiors? 
If the largest part of human behavior 
springs from feelings or emotions rather 
than ideas, can I get people to do what 
I want them to do if I run roughshod 
over their feelings? Does courtesy de- 
mand that I be fair to ALL people and 
am I guilty of favoritism? Do I have 
a keen sensitiveness to human reactions? 
Do I have that quality of understanding 
which enables me to deal with others 
without giving offense? 

Am I able to gather and evaluate prop- 
erly all available information concerning 
any situation, determine the actual facts 
and the proper course to follow? Do I 
realize that my poor judgment may be 
due to some or all of the following rea- 
sons? 


1. “Lack of observation.” 

2. “Failure to give proper considera- 
tion to the facts which have been ob- 
served.” 

3. “Mental dependence on others.” 

4. “Prejudice.” 

5. “Lack of experience in the field of 
judgment.” 
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Do I handle a trust matter a certain 
way because I have always handled it 
that way? Am I able to give full con- 
sideration to a problem without permit- 
ting fixed notions and prejudices to color 
my decision unduly? Am I open to sug- 
gestions? Do I have an open mind, a 
gullible mind, or a weak mind? 

Is there anything in the trust business 
today that requires courage and self-con- 
fidence and initiative? Can I meet these 
difficulties with firmness and without 
wavering? DolI have sufficient strength 
of character to overcome the effects of 
fear and to act accordingly? Does lack 
of knowledge have anything to do with 
my fears? Would knowledge and expe- 
rience give me courage to initiate or to 
undertake difficult problems? Do I know 
the difference between self confidence 
and conceit? 


Are the trust laws in my state modern 
and adequate? Do they contribute to 
the efficiency and economy of trust busi- 
ness? Dol regard the handling of small 
trusts as a form of social service or just 
a plain nuisance? Is the trend of trust 
business toward the administration of 
small estates rather than large estates? 
Do I subscribe to the idea of the com- 
mon trust fund as a means of providing 
better investment service for small 
trusts? Is the plan of basing trust fees 
upon corpus and charging them in whole 
or in part to corpus, the best answer to 
the problem of an adequate base and rate 
for trustee’s fees? 

Do I have the tenacity to work on and 
on when results are slow and profits are 
diminishing and my associates have, for 
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the moment at least, lost faith in the 
business which represents the consuming 
passion of my life? Can I lose my self 
in my job and stake my life to the belief 
that the trust business is a necessary 
function of human society, and that it 
can be made an integral and economic 
part of the institution with which I am 
connected ? 

These are some of the questions I 
would ask myself if I were a trust of- 
ficer. I commend them for your consid- 
eration. 


A Sacred Character 


A high tribute to trust officers was 
paid by Philip A. Benson, Second Vice 
President, American Bankers Association 


and President, Dime Savings Bank, 
Brooklyn, New York, in a recent address 
before the Delaware Bankers Association. 

“The trust department of a bank is an 
example of fine service. No one will ever 
know the long hours of patient, difficult 
work performed by trust officers and 
their assistants in trying to preserve the 
principal of trusts, in securing income 
for beneficiaries, in insuring the support 
and education of children, in handling 
funds so that those afflicted in mind or 
body may have their needs _ supplied. 
Many of these trusts are of a sacred 
character and involve human _ values. 
They have been built up from savings 
and life insurance for the protection of 
loved ones and dependents. Our trust 
departments minister to this great hu- 
man need and the value of the service 
performed can never be fully measured.” 





Redistribution of Wealth Impossible 


SIR EDWARD BEATTY 
Chairman and President of the Canadian Pacific Railway 


DVOCATES of reform base their 
i\ case very often on the existence of 
great wealth concentrated in the hands 
of a small number of individuals. Against 
the innumerable calculations to prove this 
might be set the computations which 
show how little would be the increase in 
the average reward of workers were all 
the income of our nations, in excess of 
such a figure as almost everyone would 
admit to be a reasonable one, to be divid- 
ed equally among all receivers of income. 
In Canada our conditions are, on a 
smaller scale, not much unlike those 
which exist in this great country. It 
has there been caiculated, on the basis of 
figures prepared and issued by socialist 
propagandists themselves, that, were all 
incomes in excess of $3,000 per annum to 
be divided equally among all receivers of 
incomes, the average income would be in- 
creased by about $10.00 per month. So 
great would be the economic disruption 
produced by such a measure that it seems 
improbable that any conceivable benefi- 
cial results would compensate for it. 


Down the Ages 


Wealth is a word which, from its very 
form, should lead us to realize that it is 
not a name for things, but a name for a 
condition. Things may be divided— 
conditions cannot. It is as useless to 
talk of dividing wealth as it would be to 
speak of sharing health. A high state 
of health for all is so automatically de- 
sirable that no one has ever been known 
to argue against it. No one has yet com- 
mitted the folly of suggesting that im- 
provement in health for those who do not 
enjoy it at its best could be accomplished 
by taking health from those who have it 
in abundance. 


From address before the U. S. Chamber of Com- 
merce, Washington, D. C., April, 1937. 


It is, to the best of my knowledge, 
equally absurd to talk of improving the 
wealth of those who have it not, by tak- 
ing it from those who have it in abun- 
dance. 

The illusion that this is possible comes 
down the ages from the days when wealth 
could only be gold, land or commodities. 
It is easy to divide these. It is easy to 
give to the man who has no gold some of 
the store of those who have. It is easy 
to share land by taking from those who 
have it for the landless. It is not easy 
to do such things with wealth as wealth 
is known in the modern world. 


Small Place for Idle Wealth 


Our modern system of monetary econ- 
omy is such that in it there is small place 
for idle wealth—for wealth withdrawn 
from the use of the less fortunate by 
the single fact that it is in the possession 
of one of the more fortunate. To say 
that a man owns a million dollars today 
merely means that he controls the power 
to spend an income based on the posses- 
sion of a million dollars in investments. 
As far as he spends that income on goods 
and services for his own consumption, it 
is not only not withdrawn from the use 
of others, but is daily returned to that 
use. The purchase of pictures, of books, 
of fine furniture, of all the articles of 
luxury, plays a direct part in providing 
to countless men and women the power 
to buy bread, and to clothe themselves. 

If the wealthy man, having satisfied 
his needs and his desires, then turns to 
save, he will either invest his savings in 
increasing the productive power of the 
world, by contributing capital for the 
use of industry, or he will entrust his 
savings to the care of some fiduciary in- 
stitution, which can only justify its exis- 
tence by using the wealth so entrusted 
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to it as capital to be loaned to those who 
wish to use it. 

In principle and in practice the redis- 
tribution of wealth, while unquestionably 
it would add to the power of the poorer 
members of society to purchase the goods 
and services of others, could only do this 
by limiting the power of the present own- 
ers of wealth to do exactly the same 
thing. We might give to men and wo- 
men who do not now possess it the power 
to buy the product of the farm or of the 
factory, but only at the expense of lim- 
iting the present market for other pro- 
ducts of farm or factory. 


The Road to Wealth 


That all use of wealth is wise would 
be an absurd statement. I do not argue 
that this theory of reform by redistribu- 
tion of wealth is wrong. I merely point 
out that it involves, not merely a stimu- 
lus to certain industries, and added em- 
ployment for certain people, but possible 
fatal limitation of the activities of in- 
dustries and individuals whose estate is 


bound up with the maintenance of the 
present system of society 


Every fallacy concerning the origin 
and distribution of wealth, which I have 
mentioned is being unceasingly preached 
in both our countries. That is important. 

The answer to poverty is not to reduce 
the wealth of the rich. It is to increase 
the production of all the goods and ser- 
vices of the world, so that they may be 
enjoyed, in far greater measure than they 
are today, by the millions who live below 
the levels of comfort which they might 
enjoy were all men productively em- 
ployed. 

Antiquated as may seem this philoso- 
phy, I still believe that the road to maxi- 
mum wealth and contentment in any com- 
munity is by the simple process of pro- 
viding to every man and woman who 
wishes to earn the opportunity so to do. 


Branch Banking Bills 


State-wide branch banking is to be the 
forerunner of trade area branch banking in 
Federal Reserve districts, if Senator Mc- 
Adoo’s bill (S. 2347) becomes law. Under 
the terms of this measure, this privilege 
would be limited to jurisdictions whose state 
laws permit branch banking. The text of 
the bill, in part, is: 

“A national banking association may, 
with the approval of the Comptroller of the 
Currency, establish and operate new 
branches at any place within the Federal 
Reserve district in which such association 
has its principal office: Provided, that no 
branch of any banking association shall be 
established or operated in any State within 
any Federal Reserve district unless at the 
time the laws of such State authorize the 
establishment and operation of branches or- 
ganized under the laws of such State.” 

Another bill affecting branch banking, 
also introduced by Senator McAdoo, is 
S. 2348 which provides that, after three 
years from enactment, “it shall be unlawful 
for any corporation to own or hold at any 
time more than 10 per centum of the out- 
standing stock of any bank which is a mem- 
ber of the Federal Reserve System.” In 
computing this amount, stock owned by an- 
other corporation controlling or controlled 
by the first shall be included. This bill is 
supposed to compel chain group bank sys- 
tems to dissolve or become branch systems 
under a national charter. 





Are State Gift Taxes Effective? 


Limitations on Jurisdiction—Possible Solucions 


THOMAS C. LAVERY 
Professor of Law, University of Cincinnati 


HUS far three states, Oregon and 

Wisconsin in 1933 and Virginia in 
1934, have followed the lead of the Fed- 
eral Government and have adopted the 
gift tax.* The constitutionality of the 
Federal gift tax of 1924 was sustained 
in the case of Bromley v. McCaughn, 280 
U. 8. 124 (1929). As far as I am aware, 
the constitutionality of the Oregon, Wis- 
consin and Virginia gift tax acts has not 
as yet been tested in the courts of those 
states. 

It may be urged that the existence of 
a Federal gift tax, with rates substan- 
tially equivalent or higher than the 
schedule of rates established by state in- 
heritance tax statutes, when combined 
with a credit upon the Federal estate tax 
of the amount of inheritance taxes paid 
under state laws, will operate, ipso facto, 
as a sufficient deterrent to the making 
of gifts to avoid state inheritance taxes. 
But, apart from this, and in general, the 
necessity of the states entering the gift 
tax field solely for the purpose of 
strengthening the practical operation of 
the contemplation of death provisions of 
state inheritance tax statutes, seems im- 
perative if the integrity of the inher- 
itance tax as a whole is to be main- 
tained. 

No data are available from which to 
draw a conclusion as to the effectiveness 
of the gift tax as an independent instru- 
ment in the tax system for raising rev- 
enue. The history of the Federal gift 
tax shows that the theory underlying its 
adoption in the 1924 act was to prevent 
gifts from being made for the purpose 
of avoiding estate and income taxes. 


From address before annual conference of Na- 
tional Association of Tax Administrators. 


*North Carolina has adopted a Gift Tax since 
this address was delivered. See p. 569. 
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The close correlation of gift tax rates 
in states levying such a tax with the 
inheritance tax rates in these jurisdic- 
tions indicates that the purpose of their 
legislatures in enacting gift tax laws was 
also primarily to prevent avoidance of 
the inheritance tax rather than to raise 
revenue. To what extent the effective- 
ness of a gift tax as a revenue producer 
might be increased by a decrease in rates 
can be determined only by experience, 
but it is obvious that without encourage- 
ment in the form of rates substantially 
lower than those imposed by inheritance 
tax statutes, taxpayers will incline to de- 
fer the making of gifts as long as pos- 
sible in the hope that by so doing they 
may, through fortuitous legislation, es- 
cape the high tax burden which is now 


borne by them under existing gift or in- 
heritance tax acts. 


Administrative Problems 


Adoption of the gift tax as an inde- 
pendent instrument for raising revenue 
will no doubt give rise to many problems 
of administration, and among these one 
of the most troublesome will be avoid- 
ance through constitutional limitations 
upon jurisdiction to impose the tax. In 
the case of the Federal Government, this 
problem is non-existent, since under the 
doctrine of Cook v. Tate, 265 U. S. 47 
(1924), the power of the Federal Gov- 
ernment to tax follows its citizens wher- 
ever they go on the principle that the 
government, by its very nature, benefits 
the citizen and his property wherever 
found, and, therefore, has the power to 
make the benefit complete, or, as the 
court said, to express it in another way, 
the basis of the power to tax is not and 
cannot be made dependent upon the situs 
of the property, it being in or out of the 
United States, or upon the domicile of 
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the citizen, that being in or out of the 
United States but upon his relation as 
citizen to the United States and the rela- 
tion of the latter to him as citizen. In 
the case of the several states, however, 
considerable more difficulty may be en- 
countered. In the absence of substan- 
tially uniform legislation, constitutional 
limitations upon the taxing power offer a 
fertile field of contention. To focus at- 
tention upon the problem, a simple illus- 
tration will suffice: Suppose Badger, a 
citizen of Wisconsin and domiciled in 
that state, is on vacation in Florida, a 
state which has no gift tax statute. Upon 
the eve of the marriage in Florida of his 
daughter Helen, also a citizen of Wiscon- 
sin and domiciled in that state, Badger 
makes a substantial gift to Helen of 
jewelry, cash, or securities, brought 
from Wisconsin. Later both Badger 
and Helen return to Wisconsin, Helen 
taking the jewelry, cash, or securities 
with her. Is the gift subject to the Wis- 
consin gift tax? 

Section 4 (1) of the Emergency 
Transfer and Gift Tax Act of Wisconsin 
(Chapter 363, Laws of 1933), imposes a 
tax “upon transfers of property, real, 
personal or mixed, or any interest there- 
in or income therefrom, in trust or other- 
wise, to any person, association or cor- 
poration, which are made subsequent to 
the effective date of this act, ... (a) 
when the transfer is by gift from any 
person who at the date of such gift was 
a resident of the state” and “(b) when 
the transfer is by gift of property with- 
in the state or within its jurisdiction, 
and the donor was a nonresident of the 
state at the date of such gift.” Sub- 
section (c) of Section 4 provides, how- 
ever, that “no tax shall be imposed upon 
any tangible personal property of a resi- 
dent donor when such property is lo- 
cated without this state; provided, how- 
ever, such property is not without this 
state temporarily.” 


Nature of Tax 


It is apparent on the face of this stat- 
ute that its draftsman was conscious of 
the limitations upon the scope of state 
power to tax under the Federal Constitu- 
tion but that he was endeavoring to ex- 
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haust that power. It is also apparent 
that the theory upon which he was pro- 
ceeding is that which has been developed 
in inheritance tax cases which have dealt 
with the problem of jurisdiction to im- 
pose taxes of that character, namely, the 
theory of jurisdiction bottomed on domi- 
cile and situs. But before the assump- 
tion can be made that that theory is 
equally applicable to the problem of jur- 
isdiction to tax gifts, it seems necessary 
to examine the nature of the gift tax 
and its relation to the general law of 
gifts as developed by courts in cases 
coming within that classification of the 
law apart from the law of taxation. As 
far as I know there have been no cases in 
which the nature of the gift tax has been 
considered by the courts. of last resort 
in the three states which have gift tax 
statutes. In the Supreme Court of the 
United States, however, the case of 
Bromley v. McCaughn, 280 U. S. 124 
(1929), in which the constitutionality of 
the Federal Gift Tax Act of 1924 was 
sustained, deals somewhat analytically 
with the subject. Confronted with the 
contention that the Federal gift tax was 
a direct tax and hence void because it 
was unapportioned, as required by Ar- 
ticle 1, Section 9, Clause 4, of the Fed- 
eral Constitution, the court, speaking 
through Mr. Justice Stone for the ma- 
jority, said: 

“It is a tax laid only upon the exercise 
of a single one of those powers incident 
to ownership, the power to give the prop- 
erty owned to another. So far as the 
constitutional power to tax is concerned, 
it would be difficult to state any intellig- 
ible distinction, founded either in reason 
or upon practical considerations of 
weight, between a tax upon the exercise 
of the power to give property inter vivos 
and the disposition of it by legacy, up- 
held in Knowlton v. Moore. 

Of course, it should be borne in mind 
that the court in Bromley v. McCaughn 
was considering the nature of a gift tax 
only for the purpose of determining 
whether or not it was a direct tax within 
the meaning of the apportionment re- 
quirement; but taxpayers will probably 
attempt to use the language as a basis 
for the contention under state laws that 
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a tax upon the power to make or the 
privilege to receive a gift falls within 
the category of excises, since the tax ap- 
plies only to a limited exercise of a prop- 
erty right when it is exercised and does 
not fall upon the owner of property ir- 
respective of any act of ownership and 
merely because he is owner. Thus con- 


sidered, they will further contend that 
the rules developed in inheritance tax 
cases dealing with the power of a state 
to tax based on domicile or situs cannot 
constitutionally be applied in cases in- 
volving the power to tax gifts. 


What Law Governs 


According to the restatement of the 
Conflict of Laws, the capacity to make a 
valid conveyance, the formal validity of 
a conveyance, the substantial validity of 
a conveyance, and the nature and char- 
acteristics of an interest created by a 
conveyance of an interest in a chattel, 
is determined by the law of the state 
where the chattel is at the time of the 
conveyance; and this is true irrespective 
of whether the chattel is temporarily or 
permanently within the borders of that 
state. 

Therefore, in the case stated, the con- 
tention will be made that the gift of 
Badger to his daughter in Florida de- 
pends for its validity and significance 
upon the laws of Florida and not upon 
the laws of Wisconsin and that the power 
to impose a gift tax, whether exercised 
or not, is vested in the former and not 
in the latter state, which under the Four- 
teenth Amendment may not impose a tax 
onthe doing of an act abroad. This re- 
sult, however, is inconsistent with the 
provisions of the Wisconsin statute. The 
statute is clearly designed to reach trans- 
fers made by a resident of property tem- 
porarily out of the state and the source 
of the power sought to be exercised is 
the fact of residence of the donor in the 
state at the time the gift was made; in 
short, the fact of political allegiance be- 
tween state and citizen. 


Uniform Law 


The hostility which the Supreme Court 
has disclosed in inheritance tax cases to 
multiple state taxation seemingly will 
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force the selection of the domiciliary 
state or the state of temporary presence 
as the one having jurisdiction to impose 
the tax. As a principle of political mor- 
ality, there is much to be said in favor 
of the state of domicile, but as Mr. Jus- 
tice Holmes said in Bullen v. Wisconsin, 
240 U. S. 625 (1916), when the law 
draws a line a case is on one side of it 
or the other, and if on the safe side is 
none the worse legally because a party 
has availed himself to the full of what the 
law permits. Avoidance of taxation is a 
different thing from evasion, no matter 
how thin the line between them may be; 
and in the absence of substantially uni- 
form gift-tax legislation throughout the 
states, donors will feel an irresistible 
urge before making gifts to go to the 
state whose laws permit them to be made 
tax free. 


In the absence of uniform gift-tax leg- 
islation, it is apparent that if the view 
herein suggested is eventually sustained 
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by the Supreme Court a gift-tax law such 
as that of Wisconsin will in itself require 
some form of prophylaxis to prevent 
avoidance; and the question will then 
arise as to what form is available for this 


purpose. There is considerable doubt as 
to whether the receipt of property by 
gift falls within the legal concept of in- 
come and, therefore, within reach of an 
income tax. Further, a property tax 
which employs the fact of receipt of 
property by gift in a foreign state as a 
basis of classification would doubtless fall 
under the equal protection clause of the 
Fourteenth Amendment. 


Perhaps the problem could be solved 
by the enactment of a Federal statute 
providing for a credit upon the Federal 
gift tax of the amount of taxes paid to a 
state upon the transfer of property by a 
gift. Each state would then have the 
alternative of imposing a gift tax of its 
own or permitting the Federal Govern- 
ment to collect the revenue upon gifts 
made within its borders. It will be re- 


called that Florida was brought into line 
in a similar situation arising under the 
inheritance tax laws. If, therefore, Con- 
gress can be persuaded by a gesture of 
generosity to forego the revenue derived 
from the Federal gift tax, the states may 
kill the birds of inheritance tax and gift- 
tax avoidance with one stone. 


Priest, Trustee and Labor 
Conciliator 


A Buffalo Priest has accepted the ap- 
pointment as honorary trustee for the Duffy 
Silk Company and its employees. He will 
examine the books of the company yearly 
for the employees and the company and 
supervise the distribution of the net profits 
under a plan adopted recently by the 800 
striking employees and the Duffy Silk Com- 
pany. 

According to reports the employees will 
receive no increase in pay, although they 
are to share 75 per cent of the companies 
net annual profits. The Priest was chosen 
by the workers. 





Triumvirate for Estate Protection 
Scientific Analysis and Effective Salesmanship 


BASIL S. COLLINS 
Asst. Vice President, Old Colony Trust Company, Boston 


T seems safe to say that the relation- 
iT ship between trust officers and life un- 
derwriters is destined to be one of the 
outstanding economic developments in 
the United States. Today there is bet- 
ter than $100,000,000,000 of life insur- 
ance in force in the United States, $16,- 
000,000,000 of which is now payable un- 
der the insurance companies’ optional 
modes of settlement. When you consider 
that the optional mode of settlement has 
been in vogue for more than 35 years, 
while the life insurance trust has been 
popularly known only since 1927, and that 
notwithstanding this difference in ages 
of the two methods for distribution of 
principal and income of life insurance 
proceeds there is the huge sum of $5,- 
000,000,000 of life insurance payable to 
trust companies under life insurance 
trusts, you get a vision of the tremen- 
dous vogue which is bound to come in this 
type of business within the next few 
years. 

How much of this kind of business 
Bangor trust companies are obtaining I 
do not know; but I should like to intro- 
duce to you, if you have not already met 
him, the life underwriter of your city of 
Bangor. He is the man who, every day, 
is creating life insurance estates within 
the borders of your state, through intel- 
ligent, resourceful and energetic effort. 
He enjoys numerous contacts, many of 
which are with your own depositors and 
customers. Why not welcome him in 
your institutions, if for no other reason 
than in recognition of the economic and 
social good he is doing day by day in his 
travels over the highways and by-ways 
of your communities? 

From address before joint meeting of trust of- 


ficers, life underwriters and lawyers at Bangor, 
Me., March, 1937. 


One of the most potent forces available 
to you through him is his power of per- 
suasion, engendered by his general in- 
terest and desire to be of service to his 
clients and prospects by bringing them to 
you, as trust officers, in order that a skill- 
ful analysis of their estate may be made 
for the purpose of determining whether 
there is a need for life insurance in those 
estates. 

It is interesting to know that the com- 
mercial deposits in banks of the United - 
States are approximately $41,000,000,000. 
The personal trust assets in trust institu- 
tions stand second, with over $30,000,- 
000,000, savings deposits are third with 
about $23,000,000,000, and the life insur- 
ance institution represents approximate- 
ly $21,000,000,000. 


To the Life Underwriter 


There are tremendous changes in the 
field of life insurance selling, and one of 
these, for example the indirect sales 
method, offers unlimited opportunities to 
the life underwriter equipped to use it. 
By “indirect selling’? methods I mean that 
in the contact with prospective buyers a 
great part of the discussion is given to 
talking about subjects other than the im- 
mediate and personal life insurance 
problem. 

Whatever the connection between 
knowledge and sales results, it is unques- 
tionably true that the larger buyers of 
life insurance in this year of 1937 are 
expecting and demanding a reasonably 
comprehensive knowledge of general 
business and public law on the part of 
the life underwriter. 

It is a far cry from the $10,000 Twenty 
Payment Life of twenty years ago to the 
sale recently of $10,000,000 of Retire- 
ment Fund Annual Premium insurance 
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to one of America’s leading corporations 
under a Trust Agreement for the pen- 
sioning of employees receiving over 
$3,000 annual salary. Both sales were 
made by regularly licensed underwriters, 
only the salesman in the latter case knew 
enough about taxes and trusts to show 
this corporation how to supplement ad- 
vantageously the present Social Security 
Act for those who are not included in it. 

The C.L.U. movement, because of the 
background it gives, has done more than 
anything else to impress on the minds of 
those holding this professional designa- 
tion the tremendous power of the art of 
indirect selling. You will find that the 
men who make up the membership of the 
Million Dollar Round Table have schooled 
themselves in the business of their 
clients. Typically, they discuss either 
with individuals or groups such features 
of their business as: 

1. The investment machinery of the 
life insurance company, stressing diver- 
sification, higher yields and safety. 

2. Tax advantages of life insurance, 
including deductions, exclusions, and 
exemptions, developing points not known 
to the average prospect. 

3. Medical selection and mortality ex- 
perience. 

4. Underwriting practices and _ its 
problems, with jumbo lines, moral haz- 
ards, over-insurance, etc. 

5. Investment features of life insur- 
ance, showing how life and endowment 
policies and annuities alone and in com- 
bination may be used to provide a guar- 
anteed income and an ideal estate. 

6. The company’s annual statement. 

7. Actual experiences in handling in- 
teresting and complicated cases. 


Indirect Selling 


Indirect selling is not going through a 
building and offering insurance for sale, 
or whistling to attract attention. Let 
me give a few examples of what I mean 
by indirect selling. 

Every insurance salesman has had a 
crack at a certain banker. No sale. Ap- 
proach was made through the idea of 
having the banker put on an institutional 
advertising campaign for life insurance, 
on the premise that all banks would even- 
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tually do it, and his bank in doing it now 
would be at least ten years ahead of the 
times. They spent $20,000 in the cam- 
paign, which was very successful, result- 
ing in many new deposits. The under- 
writer then went to the banker and stated 
that word had leaked out that the presi- 
dent of the bank did not carry any life 
insurance. It was suggested that the di- 
rectors insure the president’s life, and 
$250,000 was sold. 

The owner of a business bought a mill 
to make a special line of goods. With 
the mill went two men, a German who 
had constructed the machinery used in 
the process and an Austrian who pro- 
duced the goods. The owner wished to 
float a stock issue to finance the opera- 
tions of the new mill. It was suggested 
to him that life insurance on the lives of 
the two men would in all probability go 
a long way with the investment bankers 
when the owner approached them to float 
the stock issue. Owner thought it was 
an excellent idea to put $100,000 on each 
man, went to the investment bankers and 
informed them of the two men who had 
been bought with the mill. The stock 
was successfully floated. 


Gave half of estate to wife. No in- 
surance. What will happen if it comes 
bouncing back? Insured his wife. In- 
sured his own life for tax purposes. 


Talk Prospect’s Language 


Stop talking technicalities of insurance 
and trusts. Keep up with business 
trends. A man is only as great in his 
line as he is a good salesman. If he is 
not a good salesman he gets no opportun- 
ity to practice. It is only through the 
actual setting up and administering of 
estates, the actual drawing of wills, 
trusts, and other probate papers, that the 
trust officer or the lawyer becomes profi- 
cient in his art. 

In my opinion the responsibility rests 
solely upon the shoulders of the trust of- 
ficers in any given city in the United 
States for the promotion of active co- 
operation between them and the life un- 
derwriters for the benefit of that great 
third party known as “the public.” 

No trust officer alone can hope to make 
a sound and exhaustive analysis of a 





man’s estate which includes life insur- 
ance, because he has not sufficient knowl- 
edge of life insurance. By the same 
token, no life underwriter can make an 
adequate analysis of a man’s life insur- 
ance estate and general estate, because 
of his lack of knowledge of trust proce- 
dure in the general estate. But the two 
minds working together can produce the 
finished product of scientific analysis of 
a man’s estate. 


To the Lawyer 


Clearly it is not the province of the 
trust officer or the life underwriter to 
draw wills, trust instruments, and other 
probate papers. This is solely the prov- 
ince of the lawyer. But he also has an- 
other function, which I consider to be a 
safeguard for the trust company as well 
as the life underwriter; that is to exam- 
ine the analysis that the trust officer and 
the life underwriter have prepared for 
the client, and to give his impartial, un- 
biased advice in the entire matter. The 
ethical lawyer, if he differs with sug- 
gestions made in such an analysis, will 
refer the matter back to a joint confer- 
ence of his client, the trust officer, the 
life underwriter and himself, when all 
difficulties can be ironed out. 


The confidential relationship which 
exists between lawyer and client should 
be respected by the trust officer and the 
life underwriter in the case. If all 
three conduct themselves in an ethical 
manner, they will have performed for the 
client—who, abstractly, represents all 
the clients in your city—the highest de- 
gree of service possible. 


To the Trust Officer 


If there is any word which should be 
fundamental in the minds of trust of- 
ficers everywhere, it is the word “sim- 
plicity.” If the life underwriters’ charge 
that trust officers are prone to use tech- 
nical language is correct, can you imag- 
ine how confused the mind of the public 
must be when dealing with such trust 
officers ? 

Another charge which the life under- 
writers have made, very properly in most 
instances, is that trust officers are not 
sales minded. The prodigious strides 
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that America has made economically can 
be credited primarily to the art of sales- 
manship. Everybody is a salesman, good 
or poor, from the time he wakes up in 
the morning until he goes to bed at night. 
Some trust officers that I have met have 
inferred to me that “selling” is beneath 
the dignity of a trust institution or a 
trust officer. That to me is utter bosh. 
Those trust companies which adopt a per- 
sonality expressing the sum total of the 
human element within the institution, 
and translate that personality into dig- 
nified selling methods, will be the sur- 
vivors of the hectic years to come, which 
will be overflowing with competition. 
Those trust companies which do not heed 
this warning will find their trust assets 
static, or even being transferred to other, 
more progressive institutions. 

Trust companies are dealing primar- 
ily with the American businessman and 
his family; and the American business- 
man and his family have been educated 
through the medium of advertising to 
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the better things in life. Witness the 
advertising of General Motors, Socony 
Gasoline, and other leading industries. 
Each one of these organizations has 
formulated a personality which is ex- 
pressed through their advertising, 
through their officers and employees, and 
in all their dealings with the public. 
Imagine the let-down when a successful, 
energetic businessman walks into a trust 
institution which is still using quills for 
pens. 


I think that one of the greatest phases 
in this endeavor of the life underwriter, 
the trust officer and the lawyer to be of 
service to the public, is doing away with 
all technical phrases and terminology. 
Talk the language of your client. 


Some High Spots of Taxation 


In order to give some idea of the tax 
problem under the Revenue Act of 1935, 
I quote some approximate figures show- 
ing federal estate and state inheritance 
taxes on various sized net estates, after 
deducting exemptions: 


Net Estate 


$ 50,000 $ 
100,000 
200,000 
400,000 
1,000,000 

5,000,000 1,922,600 

10,000,000 4,962,600 


It is commonly said that the present 
gift tax under the Federal Revenue Act 
of 1936 amounts to approximately three- 
quarters of the estate or death taxes. 
This, however, happens to be a mislead- 
ing statement. For instance, on an es- 
tate of $600,000 the death taxes would 
be $112,600. If a gift of $100,000 were 
made from this estate, the gift tax, al- 
lowing the $40,000 exemption, would be 
about $3,150. The death tax on this 
$100,000, being in the top brackets of the 
estate, would be $23,000. Therefore, the 
making of a $100,000 gift from your 
$600,000 estate while living will effect a 
saving of approximately $19,850. In ad- 
dition to the $40,000 general exemption, 
there is a specific exemption of $5,000 per 
year to each named beneficiary. 


Approximate Tax 


3,000 
9,600 
26,600 
66,600 
222,600 
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A proper logical plan for an estate 
usually results in minimizing taxes. 
Proper planning which may show tax 
savings should by no means be consid- 
ered as tax evasion. Few men neglect 
to use their personal exemptions and 
other lawful deductions permitted in 
their income tax returns. Few intelli- 
gent men have their insurance made 
payable to their estates, because of the 
unnecessary taxes that will be applied 
if they do. 


If one is kindly disposed toward the 
government, he does not need to feel that 
these plans are depriving the government 
of any benefits. Even though there are 
tax savings and therefore a loss of rev- 
enue to the government, it must be re- 
membered that the future revenue of the 
government is dependent upon successful 
business enterprises and future large es- 
tates. 


The Life Insurance and Trust Council 
Movement 


In September of 1930 a group of out- 
standing underwriters and interested 
trust officers in the city of Boston organ- 
ized the Boston Life Insurance and Trust 
Council. This organization became the 
mouthpiece of the trust companies and 
life underwriters in those fields where 
the two have a common interest. They 
have monthly dinner meetings, at which 
some outstanding man in the sphere of 
life insurance, trusts, or a kindred sub- 
ject is invited to address the Council. 


Our organization now includes trust 
officers and life underwriters from cities 
surrounding Boston, as well as Boston. 
The Council is divided into many com- 
mittees, including the Executive Com- 
mittee, Committees on Meetings, Mem- 
bership, Education, Publicity, Griev- 
ances, and Legal and Tax matters. 


In 1932 the Council created a Code 
of Ethics for the guidance of trust of- 
ficers and life underwriters in their re- 
lations. This includes a Grievance Com- 
mittee to which all grievances between 
life underwriters, trust officers, or life 
underwriters and trust officers, should be 
referred. This article even has teeth in 
it to the extent that if the aggrieved 
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party does not desire to abide by the de- 
cision of the Grievance Committee after 
due consideration, such member shall be 
asked to resign from the Council. 


Today the Boston Life Insurance and 
Trust Council is the motivating force in 
the city of Boston in furthering relations 
between trust companies and insurance 
companies, and is recognized in many 
parts of the country as being the most 
efficient cooperative association that has 
yet been developed along these lines. 
Great credit must be given to Franklin 
W. Ganse, Chairman of the Committee 
on Cooperation with Trust Companies of 
the National Association of Life Under- 
writers, who was one of the sponsors of 
this movement, as well as to Henry N. 
Andrews, Vice President of Old Colony 
Trust Company, for their farsightedness 
in developing such a type of organization. 


It is my sincere hope that Bangor will 
have a thriving, energetic, carefully 
supervised Council of this nature, be- 
cause I am sure the public in this vicin- 
ity will reap a tremendous reward from 
such an effort on your part. Your trust 
officers and life underwriters owe it to 
the city of Bangor and its environs to 
cooperate under such a banner as the 
Trust Council, because in this way you 
will be creating and conserving wealth 
in an intelligent, scientific an? compre- 
hensive manner. 


Underwriters’ Responsibilities 


Our responsibilities to issuers and in- 
vestors can be simply stated. To the is- 
suer we owe good advice as to the rais- 
ing of capital by simple direct methods 
under conditions that do not cramp the 
company’s future growth, and at a price 
that is fair. To the investor we owe the 
presentation, with the forthright dis- 
closure of all material facts, of carefully 
considered investments affording good 
security and a fair return, the word fair 
always to be interpreted in the light of 
prevailing market conditions.—Edward 
B. Hall, President, Investment Bankers 
Ass’n of America. 
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Bond Prices and Interest Rates 


Bond prices will fall and interest rates 
and commodity prices will rise, predicted 
Edwin Walter Kemmerer of Princeton Uni- 
versity, in his address to the California 
Bankers Association on May 13. 

“We are now facing a continuation of 
a long period of rising commodity prices 
which commenced about five years ago and 
which is likely to attain increasing momen- 
tum during the years immediately ahead,” 
said Professor Kemmerer. 

“These policies comprise: first, numer- 
ous devices of deliberately planned infla- 
tion, *** 

“The many powerful inflationary forces 
set into operation during these years that 
will push up the price level have not yet 
gotten into full swing and we are now in 
a temporary period of monetary and credit 
glut and resulting low interest rates, like 
that of 1915, which usually precedes a 
strong upward movement of commodity 
prices, a movement that is almost invari- 
ably followed in turn by advancing inter- 
est rates. When there is a strong upward 
movement of commodity prices under the 
impact of inflationary forces, no cheap 
money policy on the part of the Govern- 
ment can prevent a rise in_ interest 
ae 

“As the interest rate increases with the 
rising price level, the market prices of 
bonds will decline, because their coupon 
rates will be capitalized at this rising mar- 
ket rate of interest. The longer the matur- 
ity of the bonds, other things being equal, 
the greater will be the decline in their 
market price. This principle will apply 
to Government securities as well as to 
those of corporations.” 





Managing Tomorrow’s Money Today 


VER so often the economists evolve 
a new catch-phrase. If it is catchy 
enough it soon gets into general use. 
That enables the economists to project 
new theories on business and finance in 
headline terms. In turn the _ public 


gravely discusses but seldom understands 
the new phrase. 

Just now we are beginning to hear a 
great deal about “managed money.” Just 
what the phrase means seems to be rath- 


er indefinite but it has a nice alliterative 
ring. Apparently the central idea is 
that the Government, or the Federal Re- 
serve or somebody is somehow going to 
keep the money ship, so to speak, on an 
even keel. Such descriptions as have 
been given of how this stability is to be 
accomplished bring memories of the or- 
iginal arguments advanced for the es- 
tablishment of the Federal Reserve Sys- 
tem or the post-war plans for controlling 
the then suddenly discovered business 
cycles. 

Nevertheless the new catch-phrase is 
spreading rapidly. So far as trust busi- 
ness is concerned there will be repercus- 
sions whether “managed money” repre- 
sents a practical principle or not. Once 
the public gets its teeth into a new econ- 
omic term it applies it in all directions. 
Everything must be tested in the light 
of the latest phraseology. Trust service 
is a natural for the managed money test. 

By and large trust institutions have 
an enviable record for the management 
of money represented by funds in trust. 
But a public glibly chanting the econ- 


omic sing-song of the moment will be 
looking for something new. 

Perhaps there is something new that 
should be found in the machinery of trust 
institutions for the management of 
money. Subjected to sterner tests some 
trust institutions may be placed on the 
defensive when. it comes to justifying 
the extent to which they have available 
current information upon which to predi- 
cate sound investment policies. The 
larger trust institutions of the country 
have elaborate investment divisions. Can 
the medium or smaller size trust institu- 
tions match the facilities of their bigger 
brothers? 

It is both possible and practical for 
medium and small sized trust institu- 
tions to provide themselves with as exten- 
sive and reliable investment information 
as can be obtained by the largest corpo- 
rate fiduciaries. What the big fellows 
have individually others can get through 
local cooperation. 

Savings banks and commercial banks 
are stealing a march on trust institu- 
tions in this field. The Savings Banks 
Trust Company of New York furnishes 
its members with a comprehensive in- 
vestment information service. Maine 
savings banks are operating an invest- 
ment advisory service in Portland. Com- 
mercial banks in several counties in New 
York are establishing cooperative agen- 
cies to supply them with information to 
guide the operation of the bond port- 
folios. This is a growing procedure in 
money management. 
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The only thing comparable in the trust 
field is the information service on rail- 
road bonds maintained by the Trust Sec- 
tion of the Pennsylvania Bankers Asso- 
ciation. As yet the idea of central in- 
formation bureaus supported by the trust 
institutions of a locality has not taken 
hold. We wonder why. Would not the 
question at least be worth investigation 
by some of the corporate fiduciary asso- 
ciations that are looking for concrete 
and constructive activity? 


‘George’ Never Shows Up 


O discussion of trust earnings is 

complete without consideration of 
tax administration expenses. Here is 
the fastest-growing hardy perennial in 
the fiduciary garden, draining more and 
more nutriment from both the fiduciary 
and the trust department, and diverting 
much valuable time and thought from the 
main job of the trustee. 

And what is being done about it? A 
few committees, whose members are con- 
siderably restricted by the natural de- 
mands of their own institutional prob- 
lems, are doing exemplary work—when 
time allows. But too many are willing 
to “let George do it”, when their con- 
tributions of experience and constructive 
suggestions could be pooled to great ad- 
vantage. The importance of coopera- 
tion will be readily apparent to those 
who sell Group Judgment as a primary 
stock-in-trade. These committees, and 
publications concerned with tax problems 
offer clearing houses for presenting per- 
tinent cases and for coordinating the va- 
rious claims. 

Nor can we dismiss our duty, not only 
to beneficiaries and to ourselves but to 
our government, on the grounds that such 
efforts would not receive commensurate 
consideration in the proper places. Per- 
haps the reason that so many proposals 
of the past have been unfavorably re- 
ceived or summarily disposed of is that 
they have represented casual, selfish or 
picayune viewpoints, not seasoned or 
tested by thorough comparative study. 

The Federal government is reported to 
be undertaking a comprehensive study of 
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the tax structure, not as a hasty patch- 
ing of the tax crazy-quilt, but as a syste- 
matic review of the fundamental pattern, 
to the apparent end of simplification, 
economy of administration and collection, 
and assurance of adequate receipts. Here, 
certainly, is an opportunity for the trust 
fraternity to take a useful leadership in 
contributing to a sorely needed modern- 
ization of our Topsy-like structure. If 
the job is done effectively, the time spent 
now will be saved many times over in the 
course of a single year of operation under 
simplified procedure. 

Because of the long experience of trust 
executives in the administration of a 
large variety of taxes, their familiarity 
with the problems and effects involved, 
and their realistic and impartial ap- 
proach, their opinions merit and would 
doubtless receive serious attention and 
respect, both officially and in the press. 


To Keep Them Sold 


VERY trust new business man knows 

that selling trust service approaches 
the realm of perpetual motion. It is not 
enough to sell trust service, it must be 
kept sold. Nor is it enough to keep tes- 
tators and creators of trusts sold. Bene- 
ficiaries and remaindermen, who come in 
closest contact with trust departments, 
must be sold on the basis of service ac- 
tually performed. 


This latter task the new business man 
must, perforce, leave to the administra- 
tive men. The administrative man hand- 
les the estate to the best of his ability 
but he always faces a potential handicap. 
A beneficiary may become unsold, not 
through lack of efficient service but 
through lack of understanding. 

Recently a number of large business 
corporations have published booklets de- 
signed to teach their employees how to 
read the financial statements on their re- 
spective companies. In other words, 





What the future has in store for you de- 
pends in large measure on what you place 
in store for the future. 


Anonymous. 
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they are seeking to keep their employees 
sold. There would seem to be a sugges- 
tion here for trust institutions if the 
thought was broadened somewhat. Many 
trust beneficiaries are wholly ignorant on 
business and banking procedure and to- 
tally at a loss when attempting to weigh 
the comparative merits of securities. If, 
in addition to material designed to sell 
trust service there were booklets avail- 
able which, in simple language, made it 
possible for the uninformed intelligently 
to appreciate the service rendered, those 
dealing with trust departments would sell 
themselves. 


A Self-Disciplined Profession 


“The trusteeship of money ** is too im- 
portant to be entrusted to any but men 
completely qualified by character and 
training.” 


N these words James H. Perkins 

sounded the keynote of a rapidly de- 
veloping consciousness that those stand- 
ing in a fiduciary capacity must measure 
up to professional stature. The creed 
of the corporate fiduciaries has been 
superbly enunciated in the Statement of 
Principles; excellent educational oppor- 
tunities are being rounded out by the 
American Institute of Banking and a 
few progressive colleges. But there re- 
mains to be developed a generally recog- 
nized mark of qualification. 

There has been a growing agitation, 
on the part of many leaders of the bank- 
ing fraternity, for application of an ex- 
amination and licensing plan to their 
field. The idea has already taken hold 
in some trust circles, where it is recog- 
nized that the lack of professional status 
places the trust official at a distinct dis- 
advantage not only in the eyes of the 
members of the Bar, and to some degree 
with the Chartered Life Underwriters, 
but also in public estimation. 


It is further realized that trust char- 
ter restrictions alone cannot make or pre- 
serve the character of a trust depart- 
ment. The importance of attaining and 
maintaining uniformly high standards is 
admitted—it takes only one case of mis- 
management to spoil a laudable record— 
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only a few instances of poor management 
to lose much public good-will and respect 
in official quarters. 


With the graduation this June of the 
first class from the trust courses at the 
Graduate School of Banking, a great 
milestone on the road to personnel quali- 
fication will have been reached. But this 
should not mark the end of the trail. 


Is it not possible that such certificates 
of proficiency may comprise one of sev- 
eral qualifications for a degree of Char- 
tered Trust Officer? And is it not desir- 
able that the standards for admission to 
any professional status be both origin- 
ated and applied by the trust fraternity 
itself, rather than by possibly more ar- 
bitrary State regulations? Precedent 
has been established by the life insur- 
ance association in its C. L. U. degree. 

More important is the fact that under 
voluntary supervision there can be pro- 
vision for such considerations as are not 
inherent in examinations. The _ short- 
comings of written examinations have 
been demonstrated too well to justify full 
confidence. The addition of oral exam- 
inations has helped measurably, but be- 


yond that are the nice questions of char- 
acter, apprenticeship periods and con- 


tinuity of fitness. Too often there is 
temptation to rest on our laurels and 
slither into a state of rustication; for 
this reason alone it may be desirable to 
consider some method for periodic re- 
view of qualifications. 

In the proper selection of official man- 
agement lies the greatest protection for 
trusts and estates in our trust institu- 
tions. In building up our professional 
stature lies the greatest hope of gaining 
and justifying that confidence on which 
our work is founded. But to attract and 
retain good men, the compensation must 
be in keeping. 


You’ll see that, since our fate is ruled by 
chance 


Each man, unknowing, great, should frame 
his life so, at some future hour 


Fact and his dreamings meet. 


Victor Hugo—To his orphan grandchildren 
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Double Domicile In Inheritance Taxation 


Federal Interpleader Act As Possible Solution in Avoiding 
Double Taxation of Estates 


FARWELL KNAPP 
Assistant Tax Commissioner, State of Connecticut 


[Recent developments in litigation involv- 
ing the conflict between the various states 
over the question of the domicile of a par- 
ticular decedent render most timely a re- 
print of this report. In the already fa- 
mous Hetty Green case, the United States 
Supreme Court has made two rulings. On 
March 10, it denied, “without prejudice,” a 
motion by Texas to determine the legal 
domicile of the late Col. Edward H. R. Green. 
On March 15, however, the Court allowed 
Texas to file a bill of complaint against 
Florida, New York, Massachusetts (and the 
individual defendants,) to restrain them 
from collecting inheritance taxes on Col. 
Green’s estate. The answer was returned 
May 17, 1937. 

The defendants, the State of Florida, 
Commonwealth of Massachusetts and the 
State of New York, have all claimed in 
their answers that Col. Green was domicil- 
ed in their respective states at the time 
of his death. The individual defendants 
have asked the Court to determine the 
question. In addition to the tax problem, 
there is the matter of what law shall govern 
the distribution of the intangible personal 
property. 

Worcester County Trust Company v. Long 
(Hunt case) has been running the gauntlet 
of the courts since the report was submitted. 
In October 1936, the Supreme Court denied 
a writ of certiorari to the District Court of 
Massachusetts which had allowed a suit un- 
der the Federal Interpleader Act of 1936. 
On March 15, 1937 the Circuit Court of Ap- 
peals, First Circuit, reversed the District 
Court’s decree and held that the statute did 
not contemplate actions of this nature. 
Doubtless it will again be taken to the 
Supreme Court. 

In reading the following report, therefore, 
these subsequent developments should be 


From report of the Committee on 
Double Domicile in Inheritance Taxation, 
of the National Tax Association, of which 
Commissioner Knapp is chairman. 


borne in mind. The analysis of the problem, 
however, remains unaffected. } 


N January 20, 1936, there was ap- 

proved an act of Congress amending 
the Federal Interpleader Act. This 
amendment cast new light upon the prob- 
lem which we were considering, because 
the amendment extended the jurisdiction 
of federal district courts in suits in the 
nature of bills of interpleader in such a 
way that there is ground for a strong 
argument that a solution of our problem 
has been found, that one impartial judi- 
cial tribunal has been invested with au- 
thority to hear and determine conflict- 
ing claims of domicile in an inheritance 
tax case. For our purposes, the im- 
portant provisions of the amendment 
may be summarized as follows: 

A. The persons who can interplead are 
not limited to insurance companies, but 
may be a person, firm, corporation or as- 
sociation having in his or its custody 
money or property worth $500 or over, 
or being under any obligation, written 
or unwritten, to the amount of $500 or 
over if: 

(1) Two or more adverse claimants, 
citizens of different states, are claiming 
to be entitled to such money or proper- 
ty; and 

(2) The complainant has either de- 
posited the money or property in court 
or has filed a bond. 

B. The old strict rules about privity 
do not apply. The amendment expressly 
says that such a bill may be entertained 
although the claims of the conflicting 
claimants do not have a common origin, 
or are not identical, but are adverse to 
and independent of one another. 

C. Bills in the nature of bills of in- 
terpleader are included. 
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D. As in the original act, the process 
of the federal district court runs all over 
the United States. 


The Hunt Case 


Litigation arose almost at once. One 
Robert H. Hunt had died in 1935, leav- 
ing a large estate, consisting partly of 
real estate and intangibles in California, 
but chiefly of intangibles in the hands of 
the executor named in his will, the Wor- 
cester County Trust Company of Wor- 
cester, Massachusetts. The will was 
probated by said trust company in the 
Worcester County Probate Court, and 
said trust company qualified as execu- 
tor. Ancillary letters were then ob- 
tained in Los Angeles County, California. 
At this point it became clear that the 
taxing authorities of both states would 
claim an inheritance tax on the ground 
that the decedent died domiciled within 
their respective states. 


The executor accordingly, on February 
28, 1936, filed a bill in the nature of a 
bill of interpleader in the United States 
District Court for the district of Massa- 
chusetts, citing in the taxing officials of 
the two states, and filing with the court 
a bond equal to the larger of the two 
taxes, as estimated (the two taxes not 
being identical). The complaint alleged, 
among other things, that the executor 
was under a statutory duty to pay inheri- 
tance tax to whichever state was en- 
titled thereto; that liens were imposed 
by the laws of both states upon the prop- 
erty of the estate; that the taxing au- 
thorities of the two states were making 
adverse claims as to the decedent’s domi- 
cile at the time of his death; that it was 
impossible in law or in fact for the de- 
cedent to have been domiciled at his 
death in both Massachusetts and Cali- 
fornia; and that therefore the threat- 
ened collection of inheritance taxes by 
both states, each based on an inconsis- 
tent claim of domicile, would deprive the 
estate of property without due process 
of law and deny it equal protection of 
the laws in contravention of the Four- 
teenth Amendment to the Constitution 
of the United States. The complaint 
prayed that a temporary restraining or- 
der be issued enjoining the taxing offi- 
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cials from taking any action to fix, as- 
sess, or collect inheritance taxes with re- 
spect to the estate; that the Federal 
District Court determine the domicile of 
the decedent at the time of his death, 
and then enter a permanent order en- 
joining the taxing officials of the non- 
domiciliary state from taking any action 
to collect inheritance taxes based upon 
any domicile except as so determined; 
and that the court determine the amount 
of inheritance tax owed to the domici- 
liary state. 


A temporary restraining order was is- 
sued as prayed for. Hon. Henry F. 
Long, tax commissioner of Massachu- 
setts, entered a general appearance and 
filed an answer claiming that the dece- 
dent died domiciled in Massachusetts; 
but the California taxing authorities 
(Hon. Ray L. Riley, controller, and 
Messrs. W. H. H. Gentry and Frank P. 
Sproul, respectively inheritance tax at- 
torney and inheritance tax appraiser) 
filed a special appearance, and a motion 
to dismiss the case and to vacate the tem- 
porary injunction. These motions were 
based on the ground that the California 
taxing authorities were not acting as in- 
dividuals but as state officials; that the 
state was the real party in interest; that 
the Eleventh Amendment to the Consti- 
tution of the United States forbids a suit 
being brought against a state without its 
consent; that California had not consent- 
ed to the bringing of this suit, and that 
consequently the court had no jurisdic- 
tion to hear the case. 


Act Held Applicable 


The district court, by Brewster, J., 
denied these motions and held that it had 
jurisdiction. The opinion was handed 
down April 27, 1936 and is reported sub 
nom Worcester County Trust Co. v. Long, 
et als., 14 Fed. Supp. 754. 


The decision, of course, did not purport 
to decide where the decedent’s domicile 
was, as no evidence had been introduced 
on that point; the decision was solely on 
the question of whether the court did 
have jurisdiction to hear the case under 
the 1936 amendment to the Federal In- 


terpleader Act. Although in one sense 
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this is merely a preliminary question, it 
is for our purposes the most important 
one in the case. Judge Brewster, in his 
opinion, confirmed what your committee 
suggested in its first report, that a vio- 
lation of the Fourteenth Amendment 
would occur if two states collect inheri- 
tance taxes from the estate of one de- 
cedent on the basis that he died domiciled 
in both of the taxing states. This fol- 
lows from the propositions (a) that a 
person can have only one domicile at a 
time, and (b) that intangibles have only 
one situs for the purpose of inheritance 
taxation, namely the domicile of the own- 
er at death. 

But the larger part of Judge Brew- 
ster’s opinion is taken up with a discus- 
sion of whether this suit is barred by 
the Eleventh Amendment. Is it a suit 
against a state by a citizen of another 
state? Judge Brewster thought not. 
The State of California would seem to be 
the real party in interest; and if so, 
there is strong ground for saying that 
the suit should fail. 

But it is equally well settled, by a long 
line of decisions (not interpleader cases), 
that the federal courts have jurisdiction 
to enjoin state officials from doing cer- 
tain acts. Where is the line? It is not 
easy to find. Judge Brewster, relying on 
certain decisions of the United States 
Supreme Court, says that the rule is that 
a suit against state officers to enjoin 
them from enforcing a tax alleged to be 
in violation of the Constitution of the 
United States is not a suit against a 
state within the prohibition of the 
Eleventh Amendment; for if a state of- 
ficer attempts to collect an unconstitu- 
tional tax he is simply a private wrong- 
doer, acting without any authority what- 
ever—and as such can be enjoined. 


Other Pending Controversies 


Counsel for the appellants have made 
inquiry among the inheritance tax offi- 
cials of various states and have found 
that many double domicile situations 
exist where such an issue has already 
been raised or is likely to be raised in 
the near future, and that there have been 
many others in recent years which have 
been disposed of in one way or another. 
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The advices from the thirty states which 
have reported show the following as to 
the number of pending or prospective 
cases of double domicile, involving in- 
heritance taxes amounting in the aggre- 
gate to several hundred thousand dol- 
lars: 


California: the Hunt case with Massa- 
chusetts; 3 other with Oregon. 

Connecticut: 10 with New York; 1 
with Pennsylvania; 2 with Florida; 
1 with Massachusetts; 1 with Dis- 
trict of Columbia; 1 with New 
York and New Jersey. 

Florida: several with Pennsylvania. 

Illinois: 4 with California. 

Kansas: 1 with Wyoming. 

Maine: 2 or 3 with New York. 

Massachusetts: the Hunt case with 
California; 1 with Vermont. 

Mississippi: 1 with Colorado. 

Montana: likely to have several with 
California. 

New Hampshire: 2 with Vermont. 

New Jersey: 1 suit pending with 
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Pennsylvania; a score or more of 
such situations pending, principally 
involving New York, Pennsylvania 
or Connecticut. 

Oregon: 1 with Washington, 1 with 
Illinois. 


Arguments Against Jurisdiction 


On the one hand, it has been argued 
by those who assert that the Federal 
courts have no jurisdiction of such in- 
terpleader suits, that 

(1) The Federal Interpleader Act 
provides that the claimants must be 
“citizens of different states.” This pre- 
cludes the possibility that the claimants 
may be the states themselves; 

(2) The Act provides that interplead- 
er suits may be brought in the district in 
which one or more of such claimants “re- 
sides or reside.” This indicates that it 
was not contemplated that the Act should 
be construed as applying to cases where 
states themselves were claimants, for 
states do not “reside’’; 

(3) The Act applies only where there 
are two or more claimants which could 
be required to come into the federal 
court and establish their claims. In 
such cases the claimants contemplated 
by the Act surely must be the real par- 
ties in interest (the states) and not mere 
nominal parties who have no interest in 
the subject matter of the claim and who 
are the mere officers or agents of the 
real party in interest for the purpose of 
making such claim in behalf of such real 
party ; 

(4) The Eleventh Amendment to the 
Constitution of the United States pro- 
vides: “The judicial power of the United 
States shall not be construed to extend 
to any suit in law or equity, commenced 
or prosecuted against one of the United 
States by citizens of another state or by 
citizens or subjects of any foreign 
State.” 


A bill of “suit 


If the 


interpleader is a 
against” the defendants therein. 
defendants named are, as in the Hunt 
case, merely nominal defendants, and the 
states are the real parties in interest, 
then the suit is in substance against the 
state and cannot be maintained; 


Constitutional Objections 


(5) Furthermore, this suit seeks pri- 
marily to require the tax claims of the 
two states to be tried out and determined 
in the Federal District Court. If the 
Federal Interpleader Act were construed 
to authorize such bills to be brought in- 
terpleading the two states in the Fed- 
eral District Court, it would violate Ar- 
ticle III, Section 2, Clause 2, of the Con- 
stitution of the United States, which pro- 
vides that “in all cases .. . in which a 
state shall be a party, the Supreme Court 
shall have original jurisdiction” ; 


(6) Decisions of the Supreme Court 
show that it is extremely reluctant to 
interfere with the activities of state of- 
ficers carrying out in good faith their 
supposed official duties. The only time 
when such interference is justified is in 
a case of manifest oppression or manifest 
unconstitutionality ; 


(7) The executor in this case does not 
contend that either the California or the 
Massachusetts Inheritance Acts are un- 
constitutional, but merely fears that one 
or the other might possibly be enforced 
in such a way as to contravene the Four- 
teenth Amendment. This assumes that 
the California and the Massachusetts 
courts will make opposing decisions as to 
domicile, perhaps through error or un- 
worthy motives. Such a cynical assump- 
tion is unwarranted. The courts of both 
states may very well come to the same 
conclusion as to domicile, in which case 
the executor or the state is not injured 
at all. What the executor now seeks is 
not merely to enjoin the taxing authori- 
ties of the two states, but also to prohibit 
the court of either state from dealing 
further with the matter. This should 
not be allowed, for a litigant may not re- 
sort to equity “merely because of an an- 
ticipation of invalid or improper action 
in administration” ; 


(8) Insofar as the executor asks that 
the judicial (not administrative) pro- 
ceedings now pending in state courts 
with reference to the taxes be restrained, 
such action is prohibited by section 265 
of the Judicial Code (28 U.S. C. A., sec- 
tion 379). This code provision is applic- 
able unless the bill comes within the scope 
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of the Federal Interpleader Act, and for 
the reasons already given it is contended 
that that Act does-not authorize any such 
bill. 


(9) The Worcester County Trust Com- 
pany is not the legal representative of 
the decedent’s estate in California, nor 
does it have in its custody or possession 
any money or property in California, nor 
is it under any obligation to the state of 
California, or to any California taxing 
official. 


Arguments In Support of Jurisdiction 


On the other hand, those who assert 
that federal district courts have and 
should assume jurisdiction of such in- 
terpleader suits have argued as follows: 


A. With respect to what is perhaps the 
most important question in the case, 
namely the alleged bar of the Eleventh 
Amendment, they take the same view as 
that adopted by Judge Brewster in his 
decision in the Hunt case, as noted above. 
Indeed, suits in equity against state and 
federal officials have become the custo- 
mary method for settling grave constitu- 
tional issues created by administrative 
orders. In recent years the Supreme 
Court has rarely let the Eleventh Amend- 
ment interfere with the smooth opera- 
tion of this method, although it is plain 
that in such injunction suits, the states, 
and not their officials, are the real par- 
ties defendant. There is, it is argued, 
even less reason to apprehend that the 
Eleventh Amendment would prove a bar 
in the somewhat different interpleader 
suit. 


B. It is also pointed out, along this 
line, that since the executor has and can 
have no quarrel with the tax officials of 
the domiciliary state (whichever that is), 
since by hypothesis the executor is will- 
ing to pay the tax to such state; and since 
the executor’s only quarrel is with the tax 
officials of the non-domiciliary state 
(whichever that is), who, by hypothesis, 
are acting unconstitutionally in trying to 
collect a tax, it follows that there is no 
ground for any assertion that the inter- 
pleader action is a suit “against” either 
state. When one analyzes the matter, 
the only “suit” there is—the only thing 
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the executor wants is—to obtain a per- 
manent injunction against the tax offi- 
cials of the non-domiciliary state, who 
are merely using its name and acting 
without authority. To settle this ques- 
tion, a determination of domicile is neces- 
sary. Until such determination, it is 
argued, all of the respondent tax officials 
stand before the Federal District Court 
only as individual citizens of the two 
states, and there is no proof as yet that 
either of the two states themselves is 
legally a party or represented by those 
who are parties. This is borne out by 
the fact that, in a case like the Hunt case, 
in spite of any admissions by the execu- 
tor, it is conceivable (however unlikely) 
that the Federal District Court might de- 
cide, upon the evidence submitted, that 
the decedent died domiciled in neither of 
the two states involved, but in some third 
state; and that accordingly both sets of 
respondent taking officials should be en- 
joined as neither is entitled to collect any 
tax. 
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Double Taxation Unconstitutional 


C. The executor, of course, does not 
contend that either the California or the 
Massachusetts Inheritance Tax law is un- 
constitutional in toto, but does contend 
that one or the other of such laws may 
and probably will be enforced in an un- 
constitutional manner, under the peculiar 
facts of this case. The executor alleges 
a threatened violation of property rights 
in contravention of the Fourteenth 
Amendment. The Eleventh Amendment 
is not the only amendment to the Consti- 
tution; it should be interpreted with due 
regard to the equal importance of the 
Fourteenth Amendment. It is no answer 
to say that no injury has yet been done or 
that the executor is unreasonably appre- 
hensive of wrongful administration or of 
bias in the decision of a state court. The 
uphappy experiences of the Dorrance es- 
tate (to name only one out of many) suf- 
ficiently show what may happen. Unless 
a change of thought is experienced by 
one set of taxing officials in the Hunt 
case, it may be assumed that both sets 
will do everything within their respective 
powers to collect taxes, and both may suc- 
ceed. As to bias in the state courts, it is 
not necessary to anticipate that, but it 
may very well occur that, if two state 
courts are allowed to try out the domicile 
of this decedent in two separate proceed- 
ings, the difficulties of obtaining and 
transporting witnesses, or differences in 
the respective state rules as to the admis- 
sibility of evidence, may result in such 
different testimony being presented to 


each court as to warrant opposite findings 
as to domicile by impartial and high- 
minded courts. 


D. The Federal District Court is a 
court of general equity which need not 
erase from its mind general equitable 
principles merely because it is asked to 
exercise jurisdiction granted by a par- 
ticular statute. The complaint alleges a 
wrong, namely, irreparable loss through 
double inheritance taxation. The Fed- 
eral Court, with equity powers, is and 
should be interested in assuring some 
remedy to the injured party. There is 
no certain or adequate remedy in the 
state courts. There seems to be no rem- 
edy through the original jurisdiction of 
the United States Supreme Court. See 
New Jersey v. Pennsylvania, 287 U. S. 
580, which was part of the Dorrance liti- 
gation. The need to decide the constitu- 
tional question in equity is much greater 
in a double-domicile case than in the 
usual injunction suit against state offi- 
cials, because federal interpleader is vir- 
tually the only practicable remedy. 


E. It is true that the plaintiff, the 
Worcester County Trust Company, is 
not the executor in California, nor does 
it have in its custody or possession any 
money or property in California. The 
Security-First National Bank of Los An- 
geles is the ancillary administrator with 
the will annexed in California, and has 
custody or possession of all assets in 
California. Nevertheless, in spite of 
the assertion to the contrary, the Wor- 
cester County Trust Company, as execu- 
tor, is under obligation to see to it that 
all proper inheritance taxes are paid 
from the estate. This obligation is ex- 
pressly imposed by the statutes of both 
California and Massachusetts. 


Efficacy of Interpleader 


It should be noted that although the 
plaintiff in the Hunt case asked that the 
federal court, after determining the 
decedent’s domicile, should proceed to 
fix the inheritance tax liability, Judge 
Brewster refused to do this, saying 
that he did not think he should go 
so far, but “if the court confines its de- 
termination to the question of domicile 
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and decrees that the executor shall dis- 
charge the tax liability determined by 
the respective taxing officials in a man- 
ner consistent with the decision of this 
court, relating to the domicile of the tes- 
tator, it will thereby effectually prevent 
the unlawful exaction of double tax upon 
transfers of intangibles and satisfactor- 
ily accomplish the purposes of the inter- 
pleader.” 


Is This The Solution? 


It is probable that everyone would 
agree that it would be very desirable to 
have one impartial judicial tribunal 
where the controversy in a double domi- 
cile case could be tried out and deter- 
mined. But the question in the Hunt 
case is not whether it would be desirable, 
but whether, even granting that it is de- 
sirable, the Federal Interpleader Act 
purports to furnish a solution, and if it 
does, whether the Act so construed is in 
violation of the Eleventh Amendment. In 
the first report of this committee (which 
was prepared and rendered prior to the 
1936 Interpleader Act) it was suggested 
that grave doubt exists whether the fed- 
eral Constitution confers upon the fed- 
eral government the power to pass legis- 
lation under which two or more states 
(as the real parties in interest) may be 
joined in a proceeding in a federal court 
for the purpose of determining the dom- 
icile of a decedent. We refer to this 
doubt because we do not wish to mini- 
mize its gravity by anything said herein. 


But a further question remains. Sup- 
pose that the final decision upholds the 
applicability of the Federal Interpleader 
Act to a double-domicile inheritance tax 
case: is that solution an adequate one? 
Would it be objectionable on the ground 
that it would drag a state, willy-nilly, in- 
to whichever of two or more federal 
district courts an administrator or ex- 
ecutor may select to try out this vital is- 
sue of domicile, the number of possible 
choices depending upon the number of 
different states claiming a tax? We do 
not perceive any necessity of our at- 
tempting to answer this at the present 
time, for it would be premature to un- 
dertake to do so. 
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Washington Bankers To Create Tax 
Committee 


A proposed amendment to the Constitu- 
tion and By-Laws of the Washington Bank- 
ers Association will be voted on at the for- 
ty-second annual convention of the associa- 
tion to be held June 18 at Bellingham, 
Wash. The new Section would read: 


“A Committee on Taxation consisting of 
five persons. It shall be the duty of the 
Taxation Committee to consider all matters 
of taxation—federal, state, and local—af- 
fecting the member banks, and to make 
such recommendations and take such action 
as the Committee shall deem appropriate.” 


This amendment establishes the commit- 
tee as a standing one in lieu of a committee 
appointed annually pursuant to a resolution. 


Total deposits in mutual savings banks 
amount to more than $10,000,000,000, about 
one-fifth of all active deposits in all banks 
of the country. There are over 14,500,000 
depositors. This is remarkable in view of 
the fact that in only 18 states do such banks 
operate. 





The Outlook For Institutional Investors 


Summary of Addresses Before Conference of National 
Association. of Mutual Savings Bank 


HE prospect of continually improv- 

ing economic conditions was the gen- 
eral theme of the several addresses de- 
livered at the 17th annual conference of 
the National Association of Mutual Sav- 
ings Banks held in New York, April 28 
to 30. Forecasting the course of busi- 
ness recovery under managed American 
currency, Major L. L. B. Angas, British 
economist, asserted: 


“My own anticipation is one of high 
prosperity for many years in America, at 
a level of activity rivaling, and indeed 
eventually exceeding, that of 1929. 
Whether you like it or not, money man- 
agement in fact is here. All further 
forecasting both for bonds and stocks 
must be predicated on a correct under- 
standing of the coming moves of the 
money managers. The long term out- 
look for the average American, no mat- 
ter whether he be a wealthy capitalist 
or humble laborer, in my view is more 
promising and secure than it has ever 
been in the course of the history of the 
United States.” 


Real Estate For Investment 


A. George Gilman, president, Malden 
(Mass.) Savings Bank and chairman of 
the Association’s Committee on Mort- 
gages, characterized realty as one of the 
most stable forms of wealth, and declared 
that, if wealth is to be preserved in the 
present form, investments in real estate 
will withstand adverse influences as well 
as if not better than other forms of in- 
vestment. At the same time, Mr. Gilman 
deplored government encroachment in the 
mortgage lending field as wholly unwar- 
ranted under existing conditions, es- 
pecially in those areas served by mutual 
savings banks. In_ substantiation of 


this contention, he pointed out that it has 
been proven by experience that “the best 
mortgages are those which were made 
by institutions which had experience and 
special knowledge of real estate values in 
their respective communities. Any inter- 
ference with that kind of local manage- 
ment of local affairs tends to upset the 
mortgage market.” 


Outlook For Municipal Credit 


Improvement in municipal credit, both 
as to existing debt and future financing, 
was reported by J. Hamilton Cheston, 
vice president, Philadelphia. Savings 
Fund Society, and chairman of the As- 
sociation’s committee. On the basis of 
a year’s study of the subject, he indi- 
cated that increases in the tax levy or 
sales of new bond issues are inevitable, 
and some of the latter seemed indefen- 
sible when viewed from the purposes for 
which they would be floated. On the 
other hand, an important result of the 
survey is the fact that both current and 
delinquent tax collections show notice- 
able betterment and normalcy is looked 
for within the year. 


Customer Relations 


An important problem in banking is 
the cultivation in the public’s mind of “a 
favorable impression of the standing, in- 
tegrity, and efficiency of the banking 
system, the way it serves business and 
industry, its contribution to social and 
economic welfare’, stated Thomas J. 
Kiphart, director of public relations, The 
Fifth Third Union Trust Co., Cincinnati, 
and president, Financial Advertisers 
Assn. In demonstrating that the bank- 
er must educate not only the bank’s cus- 
tomers but the public in general, he de- 
clared: 
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“In the mind of the average banker, 
advertising usually has been considered 
as a means of acquiring business. Mold- 
ing favorable public opinion and making 
customers are two different jobs—sep- 
arate though related. Perhaps it has 
been overlooked that advertising also 
can play a very great part in the job of 
creating public understanding of our 
banking system. Let me impress upon 
you that it is just as important to de- 
velop good will and understanding in the 
public mind as it is to sell your service. 
The greater that understanding the eas- 
ier it will be to sell your bank and its 
services . . . we know that the easiest 
person to talk to is one who is informed. 
If a person is not informed, our first 
job is to inform him and in so doing we 
increase our chances of obtaining his 
support. Only by this process can you 
hope for an increased return on your ad- 
vertising dollar.” 


The Railroad Situation 


There are many encouraging develop- 
ments in the railroad field, making the 
outlook better than it has been in many 
years, concluded Henry Bruere, presi- 
dent, Bowery Savings Bank, New York. 
Looking backward, he added that the ex- 
perience of large institutional investors 
under Section 77 of the National Bank- 
ruptcy Act had not been satisfactory. 
This legislation was enacted in the be- 
lief that reorganizations would be ac- 
complished with a minimum of delay and 
expense. Practice has demonstrated 
that “equity receivership affords a sound- 
er method of reorganizing railroads and 
better protection for railroad investors,” 
Mr. Bruere asserted. 


Utilities Bonds 


During the recent depression not one 
default in bonds with legal rating of any 
operating electric utility defaulted, ac- 
cording to C. W. Kellogg, president, 
Edison Electric Institute. This, he 
stated, proved their independence of 
fluctuations in general business condi- 
tions, one of the four qualities which an 
ideal investment for savings banks funds 
should possess. The other three are: 
(1) it should be based on broad basic 


human needs; (2) broadly diversified as 
to coverage, use and location; and (3) 
adaptable to changing conditions. 

Mr. Kellogg expressed a doubt that, 
while the entry of the Federal Govern- 
ment into the electric power business is 
too recent to permit of accurate apprais- 
al, the public will approve continuation 
of the T.V.A. when it realizes that the 
cost of producing hydroelectric power 
will be 2% times as much as that to pro- 
duce a given output with coal. He ad- 
mitted, however, that the threat has 
broken down the market value of the sen- 
ior securities of the electric utilities lo- 
cated in the area affected. 


The Future 


Intelligent and progressive manage- 
ment through business leadership is the 
only salvation of the American system, 
asserted Virgil Jordan, president, Nat- 
ional Industrial Conference Board. Look- 
ing to the role. of government in the 
future, Dr. Jordan said: 


“For greater speed and efficiency it 
soon will have an attachment enabling the 
state to regulate wages, working hours 
and employment through labor organiza- 
tions as an agency of the state, and to 
control prices, production and distribu- 
tion of manufactured products through 
cartels, trusts or trade associations. This 
will raise the cost of production, speed up 
the dissipation of private capital and de- 
stroy the marginal producers or bring 
them to the government banks for loans 
or subsidies—with strings attached—to 
maintain employment, enforce wage stan- 
dards, etc. It soon will have, too, a 
special device to control farm manage- 
ment and ownership, and gradually bring 
a dominant portion of farms under own- 
ership of the state, or make farmers state 
employes. 

“The case is not hopeless, but the chal- 
lenge is inescapable, and the responsibil- 
ity is yours. Only by honest, enlight- 
ened, unselfish and fearless leadership 
from some source as yet unseen, which 
will inspire a drastic spiritual purge, a 
violent moral revulsion against delusion 
and deceit among the American people, 
can they escape the fate that awaits them 
at the end of that road.” 





In a Common Determination 
Better Trusts Result from Cooperation in Estate Planning 


VERNON MASON 
Member of the Massachusetts Bar 


T the commencement of the substan- 

tial growth in the corporate fiduciary 
estate and trust business I think distrust 
and misunderstanding between the banks, 
life insurance companies, underwriters, 
accountants and members of the Bar, was 
the common rather than the uncommon 
situation and while misunderstandings 
are now far from eliminated, there is a 
growing general tendency on the part of 
each of these groups to appreciate that 
the others have a recognized place in es- 
tate and trust work and that joint co- 
operation can usually produce the best 
and most satisfactory results for the 
party each group desires to serve. 


Representation of All Interests 


It has always seemed to me that the 
proper attitude for all concerned to take 
in this situation was that a competent 
representative of each and every group 
who might be in a position to assist in 
arriving at the best and most satis- 
factory solution of the client’s estate and 
trust problems should be welcomed, yes, 
and even summoned to the conference 
table. Of course, the client’s consent is 
necessary to bring about such an ar- 
rangement, but if a full and proper ex- 
planation of the possible contributions of 
the different groups in a particular pic- 
ture can be made clear to the client, he 
is usually the first to demand and arrange 
for their presence. 

Trusts are becoming more and more 
common and accordingly are assuming 
and without question are going to assume 
a more and more important place in the 
affairs of our life. 

One of the most important points to 
bear in mind in connection with setting 


From address before meeting of Boston Life 
Insurance and Trust Council, April, 1937. 


up a trust or trusts of any kind is the 
absolute necessity of first ascertaining 
the client’s family and personal situation 
and a detailed picture of the client’s then 
and prospective estate. One of the most 
unsatisfactory estate set-ups I know of 
at the present time, which includes nu- 
merous trusts, arises solely from the fact 
that the whole estate set-up was made on 
a piece-meal basis. 

One attorney without full estate in- 
formation doing this piece of work and 
another attorney without full estate in- 
formation doing that piece of work. The 
result is a thoroughly bad and entirely 
unsatisfactory estate settlement pro- 
gram. No one did anything wrong, con- 
sidering the information he had, but the 
whole result, which no one foresaw be- 
cause no one had the necessary informa- 
tion to enable him to foresee it, is ex- 
tremely unfortunate and will result, if 
the situation is not materially corrected, 
in producing more harm than good. 


Danger of Piece-Meal Plans 


One would think that once a person had 
become sufficiently interested to consider 
the possibility of a trust he would be 
willing to give full information both as 
to his family and personal affairs and his 
present and possible future estates. Very 
often, however, this is not so and the 
combined efforts of the underwriter, 
trust officer, accountant and attorney are 
required to obtain this most important 
and necessary information. 

It has been my experience that very 
often trust officers are more successful in 
obtaining this information than the 
members of any other group. This con- 
dition arises in part because of the fact 
that the client sometimes feels that if 
he reveals fully the size of his estate to 
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the underwriter, the underwriter will 
immediately begin a campaign to sell 
him substantial additional insurance. 
He also often feels that his attorney and 
accountant, once they obtain this in- 
formation may be affected in their future 
charges for any work which they may do 
for him. 

This desire to avoid revealing his exact 
estate picture to his own attorney as well 
as the desire for an attorney somewhat 
more experienced in estate and trust 
work often results in the client’s going 
to an attorney other than his regular at- 
torney for such work. 

In my opinion, one reason why the at- 
torney, accountant and life underwriter 
should be pleased when they know their 
client has consulted an experienced trust 
officer in a reputable banking institution 
concerning his estate, and should even 
work to bring about such contacts, is the 
possibility that fuller information will 
thereby be obtained and accordingly a 
better, more satisfactory and complete 
estate program be worked out. At the 
present time it is an unfortunate fact 
that most attorneys and many under- 
writers do not take full advantage of the 
excellent opportunity which ably-manned 
trust departments offer for assisting 
them in estate, tax and trust work. 


No Bargain Fees for Drafting 


In my opinion the question of at- 
torneys’ fees plays all too large a part 
in the preparation of trust instruments. 
Within a week I had an able attorney tell 
me that he did not want any trust instru- 
ment work because he could not get paid 


for doing it. Other attorneys feel the 
same way. This is a surprising situa- 
tion when one considers the great im- 
portance of trust instruments and the 
great amount of care and work that en- 
ters into the proper drafting of the same. 


This situation largely arises because 
the client does not appreciate the care 
and work essential to the proper drafting 
of trust instruments. Once the client is 
made to realize the importance of the 
work involved, he usually is perfectly 
willing to pay a reasonable charge com- 
mensurate with the importance of the in- 
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struments and program and the time and 
effort expended in the preparation of the 
same. 


One reason so many existing trusts are 
unsatisfactorily set up and poorly drawn 
is because the attorney drafting same 
knew he could not get paid for the time 
and study necessary to produce a really 
complete and carefully drawn trust in- 
strument. The most unfortunate fea- 
ture of this situation arises by reason of 
the fact that the defects in trust instru- 
ments are often not discovered until it 
is too late to correct them. 


Is a Trust Needed? 


After.ascertaining full details of the 
client’s family and personal situation and 
his present and prospective estate situa- 
tion, you can then determine what trusts, 
if any, the client needs. Every one who 
has a substantial personal estate does not 
necessarily require a trust, nor does 
every one who has a substantial insur- 
ance estate need a life insurance trust. 
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Sometimes the use of one or more of the 
optional modes of settlement contained in 
the life insurance policies fully meets 
the insured’s requirements and elimin- 
ates the necessity for a life insurance 
trust. 

Taxes, management, youth and busi- 
ness inexperience of dependents, spend- 
thrift tendencies of some dependents, 
marriage situations of children, savings 


in administration fees, separation of es-. 


tate assets, advantageous disposition of 
business interests represented by sole 
proprietorship, partnership or stock in- 
vestments and many other considerations 
give rise to the desirability or real neces- 
sity for trusts. 

The client, of course, has to make the 
final determination as to what trusts, if 
any, he shall have and what the: pro- 
visions of such trusts shall be. He ac- 
cumulated, or in some way obtained, his 
estate and his intention and determina- 
tion must govern its disposition and no 
one should overpersuade the client into 
doing something he is disinclined to do 
or feels he should not do. 


Once the information is obtained the 


drafting of the detailed provisions of the 
instrument oftentimes are not only not 
particularly easy, but in fact, particular- 


ly difficult. Even today I sometimes 
draw and redraw sentences and para- 
graphs in trust instruments many times 
before they suit me and sometimes when 
I go back and look at provisions I have 
drawn at a previous time I can still see 
grounds for their improvement. 


Considerations in Drafting 


It must always be remembered that 
the continuance of non-charitable trusts 
are strictly limited by the rule against 
perpetuities, which [in Massachusetts] 
limits private trusts to a period of lives 
in being and twenty-one years. Testa- 
mentary trusts speak as of the date of 
the testator’s death, while insurance 
trusts speak as of the date of their exe- 
cution in determining the application of 
the said rule and accordingly it is high- 
ly possible that an insurance trust exe- 
cuted on the same day as a testamentary 
trust may not be able to be continued for 
as long a period. 
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This difference in the time when these 
instruments speak may make it especially 
important, if one attempts to incorporate 
similar trust provisions so far as the time 
element goes in a testamentary and an 
insurance trust, that a so-called saving 
clause be inserted in the insurance trust 
which specifically provides that if any 
of its provisions are at any time found 
to violate the rule against perpetuities, 
the trustee notwithstanding said pro- 
visions shall conform to the rule and 
make distribution in accordance with the 
rule’s requirements. 

It is even better, in my opinion, if un- 
der the existing circumstances this can 
reasonably be done, to have the terms of 
the main distributable provisions of the 
trust provide for disposition of the trust 
estate in accordance with the require- 
ments of the said rule. Our Massachu- 
setts Supreme Court has held that the 
mere possibility of a violation of the rule 
against perpetuities under the provisions 
of an instrument invalidates such pro- 
visions. 


The lawyer should be given and must 
take sufficient time to properly prepare 
the trust instrument. This does not 
mean he should take forever, or the 
greater part of forever, but he should not 
be asked to produce in undue haste. 
Every attorney should refuse to rush 
trust instruments at the expense of care- 
ful draftsmanship and thorough prepara- 
tion. 

The laymen think lawyers are fussy 
and over-particular about the phraseol- 
ogy of trust instruments and attorneys 
often use words that appear to the lay- 
man far from clear. The answer to 
this question often is that the use of 
some of the words and phrases that the 
laymen considers peculiar often comes 
about from the fact that said words and 
phrases through long accepted use and 
sometimes through specific court defini- 
tion have been given absolutely definite 
meanings which other more common 
words and phrases do not have. 


Selecting the Trustee 


The question of selecting a trustee or 
trustees to carry out the trust is of 
course one of the most important duties 
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of the trustor, or the party who creates 
the trust. Whether he selects a sole cor- 
porate trustee, a sole individual trustee, 
or a corporate and an individual trustee 
and whether the trustee shall qualify 
with or without surety on the trustee’s 
bond, must somewhat depend on person- 
al considerations and preferences and 
the nature of his trust situation. 

There can, however, be no question 
that the corporate trustee business would 
not have reached the position it has at- 
tained today unless there was a very real 
need for the particular services the cor- 
porate trustee is able to render in trust- 
management work. 

It has very properly been said, and is 
certainly true, that no one should be 
named a trustee unless he is in a position 
to really contribute something to the 
effective execution of the trust. The 


same person cannot be the sole trustee 
and the sole beneficiary of a trust, for 
this would result in the equitable title 
being merged in the legal title and the 
trust thereby terminated or wiped out. 


Discretion is Desirable 


Once the trustor has selected a satis- 
factory trustee or trustees, there is only 
one thing for him to do from a practical 
standpoint and that is to provide broad 
and adequate powers in his trust so that 
the trustee or trustees will not be handi- 
capped in any way in carrying out the 
terms of the trust. 

If a sole proprietorship business is to 
form a part of the trust estate, then a 
trustee usually needs especially broad 
powers to enable him to safely and prop- 
erly carry on the same. 

The trustee, usually, needs power to 
mortgage and sell at public auction or 
private sale real and personal property of 
the trust estate without the consent of 
any court. 

A trustee ordinarily should be given 
broad powers of investment and reinvest- 
ment of the trust estate. Several trusts 
have recently been found in a situation 
where, because of too strict limitations 
on trust investments, it has been impos- 
sible for the trustee satisfactorily to 
invest the trust estate within the limita- 
tions of the trust terms. A limitation 
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in a trust making it compulsory for the 
trustee to invest only in first mortgage 
real estate bonds or in railroad securi- 
ties or in any other too limited form of 
investment is bad. 


A trustee in Massachusetts is bound to 
invest trust funds as a reasonably prud- 
ent man would his own funds under sim- 
ilar circumstances and conditions. Under 
most trust circumstances the Massachu- 
setts laws limitation on the trustee’s 
power to invest and reinvest is an entire- 
ly satisfactory one. The test of the 
soundness or unsoundness of the trustee’s 
judgment in case of a bad investment is 
determined not by the conditions that ul- 
timately develop, but by the existing con- 
ditions at the time of the investment. 


It is advisable to include a so-called 
spendthrift clause in the testamentary or 
living trust instrument which makes it 
impossible for the beneficiary to antici- 
pate and assign away the whole or any 
portion of his interest in the trust es- 
tate or for said interest to be reached 
through legal proceedings by his cred- 
itors or others. This provision often 
prevents a beneficiary’s creditors from 
becoming the real beneficiaries of the 
trust. 


Special Powers 


The trustee should be given full power 
to determine what receipts constitute in- 
come and what receipts constitute prin- 
cipal, which eliminates any possible con- 
troversy or litigation over the question 
whether stock dividends, rights and other 
receipts from the ownership of stock 
should be paid out as income or be held 
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and distributed as principal by the trus- 
tee. 

If stock in a closed corporation or any 
other stock of a questionable character 
for a trustee’s investment is being trans- 
ferred to the trustee and the trustor 
wishes the same retained in the trust, the 
trustee should be expressly authorized to 
hold or retain such securities without li- 
ability for loss or depreciation in value 
of the trust estate. 

Another trust provision that is often 
very helpful in a trust, particularly in 
the case of minors or other persons suf- 
fering under legal disability, is a pro- 
vision that the trustee shall have power 
in place of paying portions of income or 
principal of the trust estate directly to a 
beneficiary to expend the same in the 
trustee’s discretion for his care, comfort, 
support and education. 

At the time of distribution, the trustee 
and the beneficiaries may be very glad 
of a trust provision that makes it pos- 
sible for the trustee to make division or 
distribution of the trust estate in kind 
or in cash, or partly in kind and partly 
in cash, and further that the discretion 
of the trustee as to fairness and equality 
of any such division or distribution shall 
be conclusive on all persons interested in 
the trust estate. This often avoids 
needless trouble between beneficiaries and 
the trustee and also avoids the necessity 
of selling, for distribution purposes, as- 
sets of the trust estate in a depressed 


market at the time distribution of the 
trust estate is required by the trust 
terms. 


Burned Bridges 


Where the trustee is given numerous 
special powers by the terms of the trust 
instrument, I consider it always advis- 
able to incorporate in the trust a definite 
provision that the granting of special 
powers by the terms of the instrument 
to the trustee in no way limits any or 
all common law and statutory authority 
which the trustees would have with re- 
gard to both the real and personal prop- 
perty constituting the trust estate. 

A testamentary trust is, of course, al- 
ways revocable or amendable during the 
lifetime of the testator, provided he con- 
tinues to have testamentary capacity. 
Living trusts should always definitely 
state whether same are revocable or ir- 
revocable and whether the same can be 
amended. If same are revocable and 
amendable the trust instrument should 
clearly state how such acts can be done 
and the method provided for the ac- 
complishment of such acts should be a 
simple and fairly easy one. 

It is hardly necessary to say that 
especial care should be taken in the set- 
ting up and drafting of irrevocable trusts 
as the same have some of the elements 
of a “burning your bridges behind you” 
act, as it is not possible to return tomor- 
row and undo the work you have done to- 
day. 

Trust growth is going forward and 
without question with its development 
are going to come improved trust plans 
and improved trust instruments. 

The other day I happened to examine 
under a magnifying glass the old NRA 
three-cent postage stamp. On its front 
it pictured the farmer, the industrialist, 
the laborer and the housewife marching 
forward together. Below this picture 
were the words “In A Common Deter- 
mination.” Let all of us who are di- 
rectly or indirectly engaged in estate and 
trust work go forward in a common de- 
termination to more and more fully pre- 
pare and equip ourselves to render bet- 
ter and more satisfactory services in our 
respective fields of estate and trust work. 





Two Opportunities for Trust Service 
Business Insurance and Pension Trusts 


JOSEPH W. WHITE 
Trust Officer, Mercantile Commerce Bank & Trust Company, St. Louis 


BUSINESS Life Insurance Trust 
fills a great economic need. Many 
successful firms and corporations have 
passed out of existence because the own- 
ership of large interests or blocks of 
stock, passed into the hands of widows 
or minors. In other cases, after a few 
years, the surviving members of the firm 
tire of giving all of their time and ef- 
fort to the business, and being com- 
pelled to pay out a large portion of the 
profits to persons who contribute noth- 
ing to the success of the enterprise. It 
is for this reason, that widows and minor 
children frequently are compelled to sell 
their interests in a business to the sur- 
viving members at substantial sacrifice. 
Again a business man may wish his 
son to take his place and continue to 
operate successfully the corporation 
which he has founded. If the death of 
the head of the firm occurs before the 
son is fitted to assume leadership, the 
business must be operated until the son 
is trained. In order to insure the con- 
tinued loyalty of employees, it would be 
wise for the owner to give them some 
interest in the business. There is no 
better medium than a Business Life In- 
surance Trust to take care of these prob- 
lems. 

The depression began before the busi- 
ness life insurance trust really gained a 
foothold. With the improvement in 
business, interest in this form of trust 
service has revived. Recently, we have 
received a number of business insurance 
trusts without solicitation. 

The principal objection to business in- 
. Surance trusts on the part of trust of- 
ficials and life underwriters has been the 
difficulty of selling a group of three, 


From address before Trust Section, Oklahoma 
Bankers Assn., May, 1937. 


four, five or more members of a firm. 
They say it is hard enough to overcome 
procrastination in an individual and in- 
duce him to sign his will or buy insur- 
ance and next to impossible to sell a 
group on business insurance. We have 
found the best approach to the business 
trust to be through the attorney for the 
firm. 

If you find a concern interested in this 
service, obtain permission to discuss it 
with their counsel. He is usually fa- 
miliar with the details of the business 
and knows the character and tempera- 
ment of the officers and his recommen- 
dations will carry great weight with his 
clients. In my judgment the business 
insurance trust is in its infancy and 
there should be a great development in 
this field in the next few years. 


The Pension Trust 


The Social Security program of the 
Federal government has made it possible 
for trust institutions to aid in the move- 
ment through Pension Trusts. Consid- 
erable time has been devoted to a study 
of this subject by a committee of the 
Trust Division. This committee has 
made a number of reports to the Execu- 
tive Committee on the practicability of 
Pension Trusts. A rather novel plan 
has been worked out which is briefly as 
follows: 

The corporation and its employees. or 
the corporation alone, according to the 
plan adopted, make regular deposits in 
the trust. The income is accumulated 
and invested from time to time. As em- 
ployees reach retirement age the corpo- 
ration certifies to the trustee the interest 
of the retiring employee in the trust, and 
the trustee thereupon withdraws that 
amount from the fund and purchases an 
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annuity policy from a life insurance com- 
pany. The retiring employee thereafter 
receives his annuity for the rest of his 
life from the insurance company. 

Actuaries estimate that substantial 
savings could be effected by using a pen- 
sion trust during the accumulation pe- 
riod instead of employing the service of 
an insurance company for the entire pen- 
sion program. 

A great impetus was given to these 
trusts when the Federal Government en- 
acted Section 165 of the Income Tax Law, 
which exempts trusts of this kind from 
income tax until distributed to the bene- 
ficiary. 

Before it would be practicable to hand- 
le pension trusts, it is necessary in most 
states to have enabling statutes enacted. 
In Missouri, for example, there are four 
bills pending in our Legislature, involv- 
ing pension trusts. One of the bills 
exempts pension trusts from the appli- 
cation of the rule against perpetuities; 
another from the rule against accumula- 


tions; a third bill exempts these trusts 
from Missouri income tax following Sec- 
tion 165 of the Federal Law; and the 
fourth bill makes contributions by corpo- 
rations to pension trusts an allowable 
income tax deduction as an operating ex- 
pense. These bills have already passed 
the House and are now pending in the 
Senate. 

Some of the uses for Pension Trusts 
are: 


(1) To supplement the government 
Social Security program. As the pen- 
sion idea becomes better established, cor- 
porations will undoubtedly be interested 
in making adequate provision for the 
higher salaried officers and employees 
who have contributed so largely to the 
success of the business and whose bene- 
fits will be limited under the Social Se- 
curity Act. 


(2) To provide supplemental pensions 
for employees who are now past middle 
age and who will, upon retirement, re- 
ceive small payment under the Federal 
government plan. 


(3) In those industries where the 
work is hazardous and the years of ac- 
tive service of the workers is limited, 
corporations can arrange supplemental 
pension plans to retire employees before 
65. 


(4) Other corporations may desire to 
bestow benefits on industrious, efficient 
and reliable workers upon retirement, 
and a trust could be used in these cases 
advantageously. 


(5) Pension Trusts should appeal to 
corporations organized and operated ex- 
clusively for religious, charitable, scien- 
tific, literary and educational purposes 
whose employees are excluded from the 
provisions of the Social Security Act. 


(6) Many corporations which have ex- 
perienced the difficulties of handling pri- 
vate pension plans are considering trans- 
ferring the trusteeships to Trust Insti- 
tutions. I heard just the other day of 
a large corporation with a private pen- 
sion plan of several million dollars, which 
is planning on transferring this fund to 
a trust institution in the East. 





Open Horum 


A Clearing House of Fiduciary Views and Comments 


Readers of Trust Companies Magazine are invited to express opin- 
ions, suggestions and inquiries on matters of interest to fiduciaries, for 
presentation and discussion in this department. 


Dividing the Charge 
Sirs: 

I am fully of the opinion that larger 
compensation must be secured. At the 
same time, however, I have some doubts 
that the life tenant can pay much more 
especially where, as out here on the 
Pacific Coast, the life tenant is already 
paying one-half of one percent of the rea- 
sonable value of the trust property each 
year. It has always seemed to me that 
the remainderman should pay some part 
of the fee, say one-quarter of one percent 
per year, which could and should be 
charged against the corpus. This would 
serve to increase our earnings and at the 
same time not bear too heavily on the re- 
mainderman, but it does seem equitable 
that he should pay something. Now un- 
der the present system he gets a large 
portion of the benefit from the trust prac- 
tically, and in some cases altogether, 
without cost. You might make some in- 
quiries with respect to the feeling gener- 
ally on the question of charging a fee to 
the remainderman and see what the an- 
swers are. It is at least one form of re- 
search which would contribute something 
to the solution of the problem. 

Blaine B. Coles 


Pres. Trust Divn., A.B.A., and First 


Bank of Portland, Ore. 


National 


Is it Recognized? 


Sirs: 
I think the “Open Forum” idea is fine. 
In your April issue “A New England 
Trust Official” warned about too hasty 
fee increases. His views are well worth 


considering as “Fee Cutters” deserve 
their fate, but I wonder if those who are 
thinking of fees are making an effort to 
increase rates in those instances where 
increased work is required. 

Is our compensation in life insurance 
trusts, living trusts and similar accounts 
based on the type of service rendered? 
It would seem that if a charge of 2% on 
principal disbursements is the normal 
one, then at least 3% should be charged 
where the trustee must exercise its dis- 
cretion in making encroachments and 
like expenditures. This distinction may 
be generally recognized, but if it is the 
fact has escaped my notice. 

I notice with a great deal of interest 
the progress that is being made in the 
formation of Life Underwriters and 
Trust Officers Councils. Some favorable 
developments are taking place here and 
committees from the two groups have 
been appointed, which will meet at an 
early date for the purpose of making final 
arrangements. 


James C. Shelor 
Trust Officer, Trust Co. of Georgia, Atlanta. 


Centralized Bureau 


Sirs: 

During my term of office as president 
of the New York State Bankers Associa- 
tion, when I have had occasion to meet 
with the County associations I have sug- 
gested from time to time that the groups 
of banks in a given locality consider set- 
ting up a centralized bureau to serve in 
an advisory capacity in connection with 
the problems which arise in the handling 
of the investment of secondary reserve 
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accounts. Two groups in the State have 
been actively interested in this subject 
and I am hopeful that one or both may 
try out such a scheme. When one finds 
that many of the smaller banks in the 
State today have upwards of eighty per- 
cent of their deposits invested in securi- 
ties with practically no facilities to care 
for their investment accounts, it seems 
to me that it is a very important prob- 
lem. 

I am intensely interested in the sub- 
ject and sincerely believe that there is no 
problem today facing banks, particularly 
commercial banks, which should receive 
more serious consideration than the prob- 
lem of the proper handling of their in- 
vestment lists. 

Raymond N. Ball 


President Lincoln-Alliance Bank and Trust Co., 
Rochester, N. Y. 


Common Stocks 


Sirs: 

General Charles G. Dawes’ statement 
in the April issue of Trust Companies 
would have us believe that the time had 
come for trustees to prepare to liquidate 


trust investments in common stocks and 
shift to bonds. 

That trust officers should exercise cau- 
tion in investment of trust funds at a 
time when an inflationary psychology is 
rather widespread is of course obvious. 
But it is particularly because the prob- 
lems of investment of trust funds under 
a managed currency system do not seem 
to be covered by General Dawes, that 
some of his conclusions may be consid- 
ered. 

His opinion seems premised on the as- 
sumption that within the next two years 
a major business recession will develop. 
The difficulty here is that the stock mar- 
ket does not discount a business reces- 
sion two years in advance, and a trust 
officer who liquidated his common stock 
portfolio, and might have to watch rising 
common stock prices for two years be- 
fore the development of a business re- 
cession justified his actions, might be 
rather uncomfortable for a period. Nor 
is it altogether clear that a business re- 
cession, if it should develop, would be 
analogous to the minor business declines 
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of 1924 or 1927, or would be of a more 
serious nature, like that of 1921. The 
extent of the business recession that Gen- 
eral Dawes looks forward to would seem 
to depend primarily upon what malad- 
justments in industrial activity are per- 
mitted to develop in the period of con- 
tinued business recovery that is still 
ahead of us. It is rather difficult to vis- 
ualize a major business recession when 
the volume of industrial activity is run- 
ning at some 15% below the so-called 
“normal” volume. 


The Standard Statistics indices of the 
prices of common stocks indicate that 
early in May, representative industrial 
common stocks were about 60% above 
their 1926 level, representative railway 
common stocks at about 40% below and 
representative public utility common 
stocks at about 15% below. With a fair- 
ly widespread belief that continued busi- 
ness improvement is likely to prevail for 
at least the next few years, it is difficult 
to believe that the same liquidating 
policy for common stock investments 
should be applied to all three groups. It 
is just as difficult to know to what de- 
gree the common stocks of durable goods 
industries should be liquidated in prefer- 
ence to those of consumers goods indus- 
tries. 


Probably the most difficult problem 
trust officers have to face in determining 
their investment policies under present 
conditions, is the determination of the 
yield basis common stock prices should 
fluctuate about when long term money 
rates for highest grade corporate bonds 
may, over the next several years, be from 
one to one and a half per cent below 
comparable rates in the 1926 period. If 
high grade common stocks are to be cap- 
italized now at higher rates than in the 
1926 period, and if because of the ab- 
normal pressure of liquid funds for cap- 
ital investment high grade corporate 
common stock should sell at higher price- 
earnings ratios than in the 1926 period, 
then it is conceivable that trust officers 
may feel justified in the belief that there 
is no immediate pressure for the general 
liquidation of common stocks, and for 
holding cash idle in the hope that inter- 
est rates will rise sharply. 
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It is entirely conceivable that with 
successful monetary management, rela- 
tive stability of the commodity price level 
may be attained, or a gradual upward 
tendency of commodity prices be permit- 
ted to develop, with the result that se- 
rious maladjustments in industrial pro- 
duction resulting from an inflated com- 
modity price situation may be prevented. 
If our monetary management authorities 
should be successful in their policies, the 
development of a major business reces- 
sion may conceivably be prevented, and 
we could look forward, say, to at least 
a 6 year period of relative business and 
price stability. It would seem then that 
trust officers having the responsibility 
for investment of trust funds may very 
well conclude that the time has not yet 
come to liquidate their portfolios of high 
grade common stocks. 

A. Philip Woolfson 


Counselor At Law, New York City. 


Getting Uniform Data ™ 


Dear Sir: 
I have recently read your editorial on 


“Trust Research with What’? in the 
March, 1937 issue of Trust Companies 
Magazine. 


I thought it may be of interest to you 
to know that after a long period of time, 
the State Banking Department of Ohio 
has succeeded in making uniform trust 
department accounting in trust depart- 
ments of our state banks. 


By education rather than by require- 
ments on the part of the Superintendent 
of Banks through his trust examiners, 
this has been accomplished. Another 
means by which I think this has been ac- 
complished is through the issuing of 
calls for Reports of Condition of the va- 
rious trust departments whenever a call 
was issued to the bank by the Superin- 
tendent of Banks. These calls are on a 
printed form which necessitates each 
trust department to fill out in a uniform 
way. I will be glad to furnish you any 
forms in use by this department if you 
so desire. 

R. T. Sewell 


Chief Trust Examiner, Ohio Division of Banks. 


F, iduciary Service in 
W estern Massachusetts 


This Bank, through fifty years of 
experience, is well qualified to act 
in all matters of trust administration 
and invites correspondence from 
other banks and bankers. 


Springfield Safe Deposit 
and Trust Company 
Springfield, Mass. 


Member Federal Deposit Insurance Corporation 


$9,000,000 Council 


Dear Sir: 
I read Paul Conway’s article in your. 
March issue with much interest. 


For the last seven years better than 
50% of the business which has come into 
our bank through the New Business De- 
partment has come through cooperation 
with the life underwriting fraternity. To 
cap this statement, in 1936 the proportion 
of such business brought in by the life 
underwriters was 67%. 

We have kept an accurate record of 
the amount of insurance that we have 
helped the life underwriter, either di- 
rectly or indirectly, to sell, and the en- 
tire amount over the period mentioned 
is approximately $9,000,000. It is inter- 
esting to note that in 1936, which was 
none too good a life insurance year, we 
were partly responsible in the sale of 
$1,019,000. 

These last two statements are my an- 
swer to any one who doubts the advis- 
ability of life underwriter-trust officer 
cooperation for the benefit of the public. 
I say to you, as I have said so many 
times in public, that no trust officer can 
make a complete analysis of an estate in- 
volving life insurance, and no life un- 
derwriter can make an adequate analysis 
of a general estate. It requires the com- 
bined efforts of the two to make the com- 
plete analysis owed to their clients. 

This is the essence of the entire Life 
Insurance and Trust Council movement. 
This is not mere verbiage, but a matter 
of record. 

A Boston Trust Official 





Wills of the Month 


Arthur Brisbane 
Editor Hearst Newspapers 


The estate of Arthur Brisbane has been 
estimated to be between $10,000,000 and 
$20,000,000. Persons who were closely as- 
sociated with Mr, Brisbane insist, however, 
that the higher figure is a “greatly exag- 
gerated” estimate. 

The will disclosed that he had set up sev- 
eral living trusts, the first as far back as 
August 4, 1913. Three other trusts were 
created on February 10 and November 28, 
1931 and June 4, 1932. Two of the funds 
established provide for three generations of 
heirs. 

Mr. Brisbane, a close associate of Mr. 
Hearst, was the most widely known of all 
living American newspaper editors. He was 
also the highest paid editor this country 
has ever known. 

In his will Mr. Brisbane named six execu- 
tors, the Chase National Bank of New York 
being among those he chose. 


Jay Johnson Morrow 
Brigadier General, U. S. A. 


General Jay Johnson Morrow, one-time 
Governor of the Panama Canal and a broth- 
er of the late Senator, named the Bankers 
Trust Company, New York, as executor and 
trustee of his estate. 

His will was enlivened with jesting refer- 
ences to comic opera, football, golf and jig- 
saw puzzles. The will stated that his cloth- 
ing and “men’s trappings” are to be dis- 
tributed “to those most needing them, if it 
can be done without a scene as in the opera 
‘Gianni Schicchi.’ ” 


[This opera tells of a wealthy Italian who died and 
left his estate to a monastery. His dismayed relatives, 
who paid little heed to him during life, engaged 
Gianni Schicchi, the village rogue, to impersonate the 
dead man and make a new will naming them the 
beneficiaries. Gianni accepts the proposition but 
names himself as sole heir. The relatives fearing 
exposure of their crime do not dare protest.] 


His sister Mrs. Agnes Scandrett was left 
out. “I am leaving Agnes out of this, be- 


cause one of her sons sat beside me at an 
Army-Navy football game, in an Army seat, 
and cheered lustily for Navy.” The Gen- 
eral left to little Jon Lindbergh a set of 
cuff links, four vest buttons and three studs 
of a platinum and pearl mounting. After 
leaving one-fifth of his residuary estate in 
trust he split the remainder into twenty- 
one parts. 


William Gillette 
Actor, Director and Playwright 


Equally talented as an actor, director and 
playwright, it was the combination of all 
three that made William Gillette one of the 
most satisfying personages of the stage to 
American theatregoers for more than half 
a century. 

In the minds of the American public he is 
the Sherlock Holmes that he impersonated 
—originated, in fact as far as appearance is 
concerned. He was one of the only two 
American actors elected to the very select 
American Academy of Arts and Letters. The 
honor was bestowed in 1915. 

Mr. Gillette was first and foremost a 
showman and saw in the theatre only an 
opportunity to entertain the public. It 
would be hard to convince that portion of 
the public that knew and followed him that 
a better actor ever trod the American stage. 

The National Bank of Hartford, Connec- 
ticut, was named in his will as co-executor. 


J. S. Cullinan 
Capitalist and Oil Firm Head 


J. S. Cullinan was known in Texas as 
“dean of the oil fraternity.” His work in 
the oil industry was dated back to his youth 
where he was employed in a Pennsylvania 
field. He was connected with the Standard 
Oil Company for a period of thirteen years 
and was president of the Texas Company 
for many years. He withdrew from the 
latter connection and started the Farmers 
Production Company. Stock in this com- 
pany sold for $100 a share. Mr, Cullinan 
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said stockholders in thirteen years received 
$60,000 for each share they owned during 
that period. 

At one time he was head of the American 
Republic Corporation and he laid the ground 
work for the Magnolia Petroleum Company, 
Texas, now a subsidiary of the Standard of 
New York. 


He named in his will the Fidelity Trust 
Company of Houston independent executor 
and trustee of his estate. 


Mrs. Alice du Pont 
Philanthropist 


Mrs. Alice du Pont, widow of Senator T. 
Coleman du Pont, named the Equitable 
Trust Company, Wilmington, Delaware; as 
co-executor and co-trustee of her estate. 


Mrs. du Pont was widely known for her 
philanthropic activities, and with her son, 
Francis, she contributed 1,000 acres of land 
and buildings for Camp Rodney, the Boy 
Scout camp at the head of Chesapeake Bay. 
Mrs. du Pont has also established a summer 
camp for girls of the Y.M.C.A. on the In- 
dian River. 
of the Y.W.C.A. National Board. 


She and her late husband belonged to the 
family prominent in affairs of the E. I. du 
Pont de Nemours & Company, of which Gen- 
eral du Pont was formerly president. 


Dr. M. J. Greenman 
Biologist 


Dr. Milton Jay Greenman, director of the 
Wistar Institute of Anatomy at the Univer- 
sity of Pennsylvania for thirty-two years, 
appointed the Girard Trust Company, Phil- 
adelphia, as executor and trustee under his 
will. 

In recognition of his achievements Dr. 
Greenman had received the honorary degree 
of doctor of science from both the Univer- 
sity of Pennsylvania and the University of 
Pittsburgh. During the war the Wistar 
Institute under Dr. Greenman’s direction 
bred 30,000 white rats, which were sent to 
army laboratories for pneumonia research 
and tests for remedies against poison gas. 
In 1931 the institute built a $30,000 home 
for experimental white rats so that Dr. 
Greenman and his aids could continue their 
inquiries. The last six years Dr. Green- 
man has lived on the Effingham B, Morris 
biological farm near Bristol, Pennsylvania, 
one of the country’s foremost stations en- 
gaged in anatomical research. 


At one time she was a member 


Edward P. Burrell 
Engineer 


Edward P. Burrell designed and construct- 
ed a model for the great 200 inch telescope 
in process of construction for the Mount 
Wilson Observatory. He was a nationally 
known engineer especially in the astronom- 
ical field. Since 1924 he had been director 
of engineering for the Warner & Swasey 
Company, manufacturers of precision in- 
struments and machinery. 


He directed the designing on all the large 
telescopes built by the company in the past 
twenty years. These included famous tel- 
escopes for Wesleyan University, the 72 
inch reflector at Victoria, B.. C., and the 
Cabot Observatory at Oakland, California. 
He had just completed a design for the 82 
inch telescope for the University of Texas. 


The Cleveland Trust Company, Ohio, was 
named in his will as co-executor and co- 
trustee. 


George R. James 


Business Executive 


George Roosa James had been a mer- 
chant, manufacturer and banker in the 
South before his appointment by President 
Harding as a member of the Federal Re- 
serve Board in 1923. He was reappointed 
by President Hoover in 1931, but when the 
reorganized Federal Reserve Board was 
formed in February, 1936, Mr. James’ res- 
ignation was accepted. 


During the World War Mr. James was 
chief of the cotton and cotton linters sec- 
tion of the War Industries Board. He was 
regarded by many as Memphis’ leading au- 
thority on business conditions and was al- 
ways optimistic over the South’s economic 
future. : 


The National Bank of Commerce and 


Trust Company, Memphis, is executor un- 
der the will of Mr. James. 


Jeddu Krishnamurti, the Hindu who re- 
nounced all pretensions to being a Messiah 
in 1929 and dissolved the Order of the 
Eastern Star, which was preparing to wor- 


ship him, receives an annual income of 
$5,000 for life from a trust fund of $370,660 
set up for the benefit of his former disciples 
and others by the late Miss Mary Melissa 
Hoodley Dodge, it was revealed recently. 











IRST fruits of the trust research de- 
partment of the Graduate School of 
Banking, American Bankers Association, 
is a pamphlet on Discretionary Powers of 
Trustees Under Wills and Trust Agree- 
ments by Gilbert T. Stephenson, director 
of the department. The pamphlet dis- 
cusses forty specific powers in addition 
to the usual general grant of powers to 
a trustee. 

In view of the absolutely numberless 
variety of investment provisions, Mr. 
Stephenson thought it would be more 
helpful to suggest some of the provisions 
that should not be than those that should 
be written into wills and trust agree- 
ments. He reported that a group of 
trust men in Chicago recently made up a 
list of investment provisions that they 
thought, in the light of their own expe- 
rience, should not be written into wills 
or trust agreements. 

They suggested in all twenty-six in- 
vestment-provision don’ts, all of which, 
however, may be grouped under three 
main heads—namely (1) uncertain or 
ambiguous language, (2) overspecifica- 
tion, and (3) loose-ends as to co-trustees 
and advisors. 

The following is a bare outline, with- 
out comment, of these don’ts, the am- 
biguous words and phrases being in 
italics: 


A. Uncertain or Ambiguous Language 


1. Don’t direct or authorize the trus- 
tee “to invest in good income-bear- 
ing securities”, and stop there. 

2. Don’t direct or authorize the trus- 
tee “to invest in first mortgage 


bonds’, and stop there. 

3. Don’t direct or authorize the trus- 
tee “to invest in municipal bonds’’, 
and stop there. 





Investment-Provision Don’ts 


Twenty-Six Examples of Language to be Avoided in Wills and 


Trust Agreements 


10. 


11. 


12. 


. Don’t direct or authorize the trustee 


“to invest in first class bonds which 
are readily marketable’, and stop 
there. 

Don’t direct or authorize the trus- 
tee “‘to invest in obligations of the 
United States, selecting such as 
yield the best available rate’’, and 
stop there. 


. Don’t provide in one part of the 


instrument that the trustee shall 
invest only in legals and in another 
part that, during the settlor’s life- 
time, the trustee shall invest only 
as he directs. 


. Don’t provide in one part of the 


trust instrument that the trustee 
shall invest and reinvest at its dis- 
cretion and in another part that it 
shall invest and reinvest as to it 
may appear expedient or advisable. 
Don’t provide that the trustee shall 
have the same investment powers as 
the settlor or testator would have, 
if living. 


. Don’t enumerate certain types of 


securities and then generalize with 
the phrase “or other securities.” 
Don’t provide that the trustee 
may, “with the consent of the set- 
tlor,’ invest and reinvest, and stop 
there. 

Don’t give the trustee full discre- 
tionary powers as to investments 
without specifying the classes of se- 
curities (common stocks, for in- 
stance, if they really are meant to 
be included) in which the trustee 
may invest. 


B. Overspecification 


Don’t limit the trustee to a single 
class of investments—as, for ex- 
ample, United States Government 
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obligations, or bonds, or first mort- 
gages, or common stocks, or real 
property. 

. Don’t limit the trustee to certain 
types of investments, even though 
not all of one class, which may not 
be available or suitable in the years 
to come. 

. Don’t direct that the trustee shall 
invest only in the stocks or bonds of 
certain named companies. 

. Don’t restrict the investment in any 
one security to too small an amount 
(overdiversification ) . 

. Don’t specify the proportions which 
the several types of securities shall 
bear to the total (inflexible diversi- 
fication). 

. Don’t prescribe mathematical stan- 
dards (such as the ratio of quick 
assets to current liabilities) by 
which to select investments. 

. Don’t say that the trustee shall re- 
tain, throughout the duration of the 
trust or even for a specified length 
of time, original property taken 
over from the settlor or his estate. 

. Don’t specify the time at which 
trust property shall be sold. 

. Don’t specify the price for which it 
shall be sold. 

. Don’t specify the contingency (as 
when a security has been in default 
a year) upon the happening of 
which property shall be sold. 


Loose-Ends As to Co-Trustees and 
Advisors 


. Don’t name an individual co-trustee 
without covering the possibility of 
his being unwilling or unable to 
serve. 

. Don’t provide that the trustee shall 
invest or reinvest only with the ap- 
proval of a named advisor without 
providing also how the approval is 
to be indicated and what the trustee 
is to do in the event the advisor 
fails or refuses either to approve 
or to disapprove. 

. Don’t provide that the trustee shall 
invest or reinvest only upon the di- 
rection of an advisor without pro- 
viding how the direction is to be in- 
dicated, without enumerating the 
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general types of investments the 
trustee may make, or without reliev- 
ing the trustee of liability for mak- 
ing investments according to the in- 
struction of the advisor. 


. Don’t require the trustee to obtain 
the direction or approval of an ad- 
visor. unless the latter reasonably 
may be expected to be available and 
without naming the conditions upon 
which the trustee may act without 
his direction or approval. 

. Don’t say that the trustee shall con- 
sult an advisor about investments 
without also saying whether or not 
the advisor must approve any 
change in investments before it is 
made. 


Inasmuch as only the discretionary 
powers of trustees are under discussion, 
the only investment provision suggested 
is one that is intended to give the trus- 
tee absolute, uncontrolled discretion in 
making, holding, and changing trust in- 
vestments. 








Excerpts From Selected Articles 


Income Taxation of Revocable Trusts 


WALLACE MENDELSON, Member of Iowa Bar, 
Wisconsin Law Review, April 1937. 


The Federal Revenue Acts have since 
1924 provided that the income of a “re- 
vocable trust” shall be included in comput- 
ing the net income of the grantor of such a 
trust, which is tantamount to a provision 
that for taxation purposes a “revocable 
trust” is not a trust at all. Since the min- 
imizing of income taxes by avoiding the 
higher surtax brackets and by increasing 
the number of personal exemptions deduct- 
ible against a given amount of income is 
frequently among the primary purposes for 
which trusts are created, and since the term 
“revocable trust” as used in the Revenue 
Acts is a term of art having a highly 
esoteric meaning, a thorough understand- 
ing of the traditional, orthodox trust law 
is no longer always sufficient for the crea- 
tion of an entirely satisfactory trust. 

The constitutional validity of Section 219 
(gz) [1924 Act] was upheld by the United 
States Supreme Court in the case of Carliss 
v. Bowers. 

A difficulty arose when the case of Lewis 
v. White was decided. In that case the 
grantor of a trust had reserved the power 
to revoke but only after having given notice 
in the preceding year of his intention to do 
so. The court decided that the trust in- 
come was not taxable to the grantor for a 
taxable year prior to which the requisite 
notice had not been given, on the theory 
that at no time during the taxable year 
in question did the grantor have a power 
to revoke. This decision, it is believed, is 
extremely unsound and left Congress in 
the position of either having to allow an 
obvious loophole for the avoidance of in- 
come taxes or of dropping the words “dur- 
ing the taxable year” which would leave 
doubts as to the constitutionality of the “re- 
vocable trust” provision of the Statute. The 
latter alternative was followed in Section 
166 of the Revenue Acts of 1934 and 1936. 

As yet no court has directly considered 
the validity of Section 166, but in view of 
various decisions on related matters the 


said Section does present a ‘constitutional 
problem. Suppose a case in which the 
grantor of a, trust has reserved a power 
to revoke only after the trust has been in 
existence for a certain period of time (more 
than one year) or upon the happening of a 
contingency beyond the grantor’s control. 
The rationale of the Corliss case was that 
the grantor can be taxed for trust income 
for a given taxable year, because he is, 
through his power of revocation, free to 
enjoy that income at his own pleasure, at 
any time during that year. But in the case 
supposed, during the first years of the trust 
prior to the time when the power to revoke 
becomes exercisable the grantor could not 
possibly enjoy the trust income under any 
circumstances let alone at his own pleasure. 
That is, there is no taxable year upon which 
to predicate the grantor’s tax liability for 
the trust income. 

However, if the omission of the words 
“within the taxable year” were held to ren- 
der the entire “revocable trust” section un- 
constitutional, thus necessitating the in- 
clusion of those words in a later statute, 
the problem of the loophole created by the 
Lewis case would again be raised; hence 
the court might well hold Section 166 valid 
on the theory as expounded by the Supreme 
Court in Helvering v. City Bank Farmers 
Trust Company that “Congress may adopt 
a measure reasonably calculated to prevent 
avoidance of a tax” presumably, even 
though the measure adopted might exceed 
the normal Congressional power as_ it 
would be construed in the absence of the 
impending loophole for tax avoidance, or in 
other words, Congress in order to effective- 
ly protect and exercise its legitimate pow- 
ers may possibly in certain circumstances 
be permitted to overreach itself. 

Assuming that Section 166 is constitu- 
tional there still remains a serious problem 
of interpretation which is raised by Article 
166 of Treasury Department Regulations 
86 and 94. A most casual perusal and com- 
parison of Section 166 of the Revenue Acts 
of 1934 and 1936 and Article 166 of Regula- 
tions 86 leaves one with the conviction that 
the Regulations are considerably broader in 
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their definition of a “revocable trust” than 
is the statute. That this is vastly more 
than only academically important, is quite 
apparent when it is remembered that the 
revenue agents in the discharge of their 
duties are bound to follow the Treasury 
Department’s interpretation of the statute 
as set forth in the Regulations. The crux 
of the statutory test as to the revocability 
of a trust is whether “at any time a power 
to revest in the grantor title” to any part 
of the trust property is vested in the 
grantor and/or any person not having a 
substantial adverse interest in the disposi- 
tion of the trust corpus. Regulations 86 
on the other hand provide, inter alia, that a 
trust is “revocable” if the grantor thereof 
has retained any interest in the corpus re- 
gardless of “how great, how small, how re- 
mote or how contingent” and regardless of 
whether the interest retained is ‘vested, 
contingent, in reversion or otherwise.” Cer- 
tainly a great many of the trusts which 
have been created in the past few years 
have provided for interests in reversion, 
some by mere inadvertency, others purpose- 
ly. If the Treasury Department’s inter- 
pretation of a “revocable trust” is to be 
finally accepted by the courts, there must 
certainly be a great number of disappoint- 
ed grantors. 

It is interesting to notice (and to spec- 
ulate upon the possible significance there- 
of) that while the spirit of Article 166 of 
Regulation 94, which is the Treasurer’s lat- 
est word on the subject, is the same as that 
of Article 166 of Regulation 86, still the 
language of the later article has in some 
respects been altered, for instance the 
word “reversion” does not appear. However, 
reversionary interests, described by circum- 
locution, are indicated in at least two dif- 
ferent places as being a sufficient basis up- 
on which to ground the grantor’s income 
tax liability for trust income. 


Notice also that the later Regulations 
seem very strongly to lean towards a quan- 
titative rather than a qualitative test. Thus 
it is provided that if the grantor is “in 
substance the owner of the corpus” he is 
taxable for the trust income and “in de- 
termining whether the grantor is in sub- 
stance the owner of the corpus, the Act has 
its own standard, which is a substantial 
one, dependent neither on the niceties of 
the particular conveyancing device used nor 
on the technical description which the law 
of property gives to the estate or interest 
transferred to the trustees or beneficiaries 
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of the trust. In that determination, among 
the material factors are: The fact that the 
corpus is to be returned to the grantor af- 
ter a specific term; the fact that the corpus 
is or may be administered in the interest 
of the grantor; the fact that the anticipat- 
ed income is being appropriated in advance 
for the customary expenditures of the 
grantor or those which he would ordinarily 
and naturally make; and any other circum- 
stances bearing on the impermanence and 
indefiniteness with which the grantor has 
parted with the substantial incidents of 
ownership in the corpus.” 

But it is difficult to see how the statu- 
tory phrase ‘power to revest” can be con- 
strued to include an interest in reversion, 
however substantial may be the possibility 
of its early vesting in possession. Any such 
construction would seem to run afoul of 
the well established canons that a tax not 
specifically provided for by statute is not 
to be imposed, and that any doubt as to 
the applicability of a taxing statute is to 
be resolved in favor of the taxpayer. Also 
there is at least one case which arose under 
Section 166 of the Revenue Act of 1928 
which is authority for the proposition that 
the words “power to revest” do not include 
an interest in reversion. That is the case 
of United States v. First National Bank of 


Birmingham. One wonders just how strong- 
ly the Government’s counsel stressed the 
existence of the reversion as sufficient basis 


for the application of Section 166. Notice 
that the decision antedates Regulation 86. 


On the other hand, if the courts should 
reject the Treasury Department’s interpre- 
tation of the phrase “revocable trust” they 
will be leaving open another rather serious 
loophole for the avoidance of income taxes. 
For example, suppose a man, having a 
rather substantial steady annual income, 
owns certain property which has consider- 
ably appreciated in value in his hands. That 
man now wants to sell the said property 
but does not want to have his income tax 
increased because of the capital gain which 
would be realized through the sale. By a 
properly worded trust instrument, such a 
man could declare himself trustee of the 
property which it was desired to sell for 
the term of one year for the benefit of his 
wife and/or children. Being trustee that 
man would have complete control over the 
sale, management, and disposal of the 
property and having a reversionary inter- 
est would receive back the corpus after a 
single year, while the beneficiaries of the 
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trust, probably having little or no other 
income, would be taxed on the capital gain 
in the lowest surtax brackets after also 
having had the advantage of several per- 
sonal exemptions applicable against both 
the normal tax and the surtax. The in- 
come earned during the year, being in the 
hands of the grantor’s wife and/or chil- 
dren, would still be as a practical matter 
much within the grantor’s control. 


It will be observed that the same consti- 
tutional difficulty as above set forth con- 
cerning the taxability of trust income to 
the grantor, which would arise in a case 
in which the grantor of a trust had re- 
served a power to revoke only after the 
trust had been in existence for a certain 
period of time (more than one year) would 
also be present in the case of a term trust, 
i.e. trust created for a fixed term of years 
at the end of which the corpus was to re- 
vert to the grantor. On the other hand 
if the reversion retained were one that 
could take effect in possession only after 
an indefinite period, as for instance, after 
a life estate or series of life estates, the 
constitutional problem might conceivably 
be solved differently, due to the fact that 
such a reversion can take effect in posses- 
sion at any given moment after the instant 
of the trust’s creation. Thus there would 
be, potentially at least, a taxable occasion 
upon which to predicate the grantor’s in- 
come tax liability for any and all years dur- 
ing which the trust was in existence. It is 
true, however, that the vesting in posses- 
sion of a reversion of this type lies entirely 
beyond the control and pleasure of the 
grantor which in itself might be sufficient 
reason for holding unconstitutional a stat- 
ute which sought to impose liability upon 
the grantor for the outcome of such a trust. 

Another interesting speculation is: As- 
suming that the retention of an interest in 
reversion is a sufficient and valid reason 
for taxing the grantor for the income of 
the trust what would be the effect of the 
retention of a possibility of reverter or an 
executory interest? In this connection see 
General Counsel’s Memorandum 17741.* 
The rationale of this memorandum is that 
the interest retained by the grantor is too 
slight to hold him accountable for the trust 
income. But there is also authority for 
the said memorandum in Helvering v. St. 
Louis Union Trust Company [which] holds 
that the corpus of a trust in which the 


*Page 328 of Trust Companies Magazine for 
March 1937. 
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grantor had retained a possibility of re- 
verter is not to be included in the grantor’s 
estate in calculating the estate tax. A less 
realistic decision than the latter can hardly 
be imagined, yet it stands unchallenged in 
the realm of federal estate tax law and 
furnishes an apt analogy for the interpre- 
tation of the income tax acts. 


—— —0 


Social Security For The Wealthy 


EDWARD M. CHASE. The Social Spectator, Feb. 
27, 1937. 


In the year 1931 the Federal Estate Taxes 
on a ten million dollar estate were $1,353,- 
500. This year the taxes on the same sized 
estate would be $4,962,600. Furthermore, if 
the deceased were a legal resident of many 
of our States which have Estate Taxes, a 
further large slice would be taken. These 
staggering taxes are the reason why the 
rich look for Social Security for themselves 
and their children. 

That the “Power to tax is the Power to 
destroy” will be proved in the next genera- 
tion. Today no man or woman of wealth 
can afford to die. It would be the most ex- 
travagant thing they ever did. Whatever 
promotes longevity is vital to them. An- 
nuitants live longer. Thus the wealthy are 
buying annuities in amounts and in volume 
never before seen. In the past year three 
persons of means have bought Life Insur- 
ance annuities in the amount of four and a 
half million of dollars, cash. In 1930 only 
sixty seven millions of annuities were 
bought by the whole American people while 
in 1935 three hundred eighty-seven millions 
were purchased. 

That the “Power to tax is the Power to 
destroy” is proved in the case of a multi- 
millionaire who was gathered to his fathers 
last year. This gentleman, a good and use- 
ful citizen, left two estates. He left seven- 
teen million dollars of personal estate and 
nine million dollars in a trust fund. Under 
our harsh tax laws all of his personal es- 
tate, seventeen millions of dollars, is to be 
confiscated by the Government. All of this 
capital must be withdrawn from productive 
industry. This hurts America. Also sup- 
port must be withdrawn from the sick in 
hospitals, the sick in spirit in churches. 
What is left will be so scattered among rel- 
atives and children that all of them together 
cannot hope to continue a tenth of his char- 
ities. This true American whose life was 
spent in “good works” may not bequeath to 
his heirs that richness of life, that warmth 
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of spirit, that he found in Christian charity. 

Recently another wealthy man died leav- 
ing most of his large estate in the common 
stock of an excellent company. He spent 
his whole life in the formation, nurturing 
and development of this very successful 
corporation. 

His estate taxes will exceed five millions. 
His trustees have this situation to face; in 
order to raise over five millions in cash to 
pay these taxes, they must sell a block of 
this stock, too great for any market to ab- 
sorb. 

It is not impossible that this gentleman 
may have left no estate to his heirs. 

kor what objects do the rich want Social 
Security? They wish to live as they have 
been accustomed to live. They love their 
homes as we all love our homes. They are 
accustomed to certain habits and ways of 
living as we all are accustomed to certain 
habits and ways of living. Their children 
have formed these habits of life. What 
American will deprive his children if he can 
help it? These are all matters which con- 
cern the social animal—man. 

Three modern problems of wealth are: 
first, how to secure an income adequate to 
maintain family position; second, how to 
conserve principal so that a suitable income 
may be expected in the future; third, how 
to protect the family from confiscation of 
their property at the death of the present 
owner. 

A competent Trust Company can meet the 
first and second problems but Life Insurance 
and Annuities are indispensable today in the 
attempt to transmit an unimpaired estate. 
Your banker will tell you this. 

As to the first, tax exempt securities will 
pay present income but do not guarantee 
principal and offer little protection against 
confiscation. Stocks are too speculative for 
a whole estate and offer neither a sure in- 
come nor a too safe principal. As to the 
second, a competent Trust Company can do 
much. It can conserve principal, but it in 
turn can offer little defense against confisca- 
tion. And third, Life Insurance and An- 
nuities are not only valuable in conserving 
principal and guaranteeing income during 
life but they are indispensable in the effort 
to transmit an unimpaired estate. 


Many men with incomes of from fifteen 
to twenty thousand a year carry a hundred 
thousand dollars of Life Insurance. Few 
men of a hundred thousand a year income 
carry a million or over. 

Today it is vital for them to buy future 
dollars against estate taxes and to buy them 


615 


in the world’s best market for future dol- 
lars—Life Insurance. Cash, great stores of 
cash are indispensable to them at X date, 
and nowhere else can they buy certain dol- 
lars at a future and indeterminable date. 
This market for future dollars is not as 
broad as it was ten years ago and today it 
requires knowledge and real skill on the 
part of the Life Insurance agent to place a 
million dollars of insurance on one life. 

To cite one instance: This man spent two 
million dollars in a group of annuities in 
some dozen companies and receives an in- 
come of one hundred eighty thousand dol- 
lars for life. In the event of his untimely 
death he will lose his principal. On the 
other hand, if he lives for five years he will 
receive an income of $15,000 a month which 
in substance is paid to him by the Govern- 
ment of the United States as long as he 
lives, out of monies they would otherwise 
have received in death dues. 

Another use of Annuities adopted by per- 
sons of somewhat less wealth is a Life An- 
nuity protected by Life Insurance. 
hundred ten thousand dollars invested in 
this combination is split, part to buy a Life 
Annuity and the balance to buy $100,000 of 
Life Insurance, bought outright. This is a 
pure investment. Should the purchaser die, 
his estate is replenished; does he live to a 
ripe old age, he continues to enjoy an an- 
nuity income. These are generally sold in 
units of $110,000. 

Deferred income can be secured with an- 
nuities for that beneficiary who is under an- 
nuity age. 

Whenever it is desired, Deferred Annui- 
ties can be bought for cash. Assume that 
a man has means and that his daughter is 
about to. be married. In addition to the 
usual gifts from the father to the bride, he 
can make her a gift that will neither break 
nor wear out. An annuity, deferred until 
she is fifty-five, will guarantee that she 
shall never know real want. By a single 
cash payment he can buy her $100-or $500 
a month from her fifty-fifth year on 
through her entire life. 

The wedding has taken place, the bride 
and groom are leaving on their honeymoon. 
Radiant and tearful, the bride kisses her 
father good-bye. He may sigh, but he can 
say to himself: “Whatever life has in store 
for her, she will never know want.” 


To a man or woman of means who today 
looks toward the uncertain future, his or her 
heart may well be heavy for the “maimed, 
halt and blind.” Some of them have bought 
annuities on their own lives in this manner: 
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A man sixty years old can give to his fav- 
ored charity a check for $100,000 and re- 
ceive annuities in the better American life 
insurance companies paying him during his 
entire life about 5%% a year, or $5300. 
The balance of his gift is retained by the 
charity. In this case he would have made 
a gift of $33,278.28 which is the difference 
between the cost of the Life Annuity—$66,- 
721.72 and his $100,000 check. 


If this or similar means are not employed, 
who in the next generation will support our 
homes for the unfortunate, our hospitals, 
our church charities? The small gifts of 
the well-to-do are so small. Their bequests 
are negligible. Shall the poor, well cared 
for now in private hospitals, suffer the 
agonies of the flesh untended in their 
homes? Few charities can stand the loss 
of a quarter of a million a year from one 
wealthy donor. Few charities can repair 
the loss of a two million dollar bequest, left 
in this donor’s will but now confiscated in 
taxes by the Federal Government. An- 
nuities bought today will guarantee to the 
poor, hospitalization; to the blind, help; 
and church to the spiritually sick. 

Rich people are like other people only 
more so. He who has intimate and per- 
sonal relations with them in their activities 
for good works, comes to admit the ines- 
capable beauty of the human spirit. 


a 


State Taxation of Trust Income 
ROGER JOHN TRAYNOR, Professor of Law, 


University of California. Iowa Law Review, Jan. 


1937. 


If an income tax is to reach all the income 
which the state protects, and at the same 
time measure so far as possible ability to 
pay, it would seem proper for a state to 
reach not only all income, including that 
from extraterritorial sources, of residents, 
but also all local income of non-residents, 
thereby protecting the local income of its 
residents from discrimination. It could at 
the same time forestall any objectionable 
multiple taxation by allowing either resi- 
dents or non-residents a credit for taxes on 
income also taxed by other states. 


Trust income is accorded protection in its 
production, receipt and enjoyment to the 
same extent as other income; it measures 
in like manner ability to pay. It should, 
therefore, be taxed so far as possible upon 
the same basis. If the obstacles interposed 
by the trust device are to be circumvented, 
jurisdiction to tax should be found wher- 
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ever substantial claims to tax are reinforced 
by effective power to compel payment. 


Certain trusts would present fewer diffi- 
culties than others. Thus, under the rule 
of Shaffer v. Carter, income from trusts of 
real or tangible personal property perman- 
ently located in the taxing state could be 
taxed irrespective of whether accumulated 
or distributed, and regardless of the domi- 
cile of the parties. It would seem equally 
taxable under the rule of Lawrence v. State 
Tax Commission, even if the property were 
permanently located outside the taxing 
state, when the recipient is a resident. The 
trust income from out of state land of a 
resident beneficiary would accordingly be 
taxable regardless of whether his interest 
were considered as an intangible claim 
against the trustee, or, as in Senior v. Brad- 
en, an interest in the land itself.* 


The greatest difficulty arises when the 
trust consists of intangibles and the various 
parties are domiciled in different states. If 
jurisdiction to tax income were made de- 
pendent upon jurisdiction to tax the prop- 
erty from which derived, trust income from 
intangibles would, under the rule of Safe 
Deposit and Trust Co. v. Virginia, prob- 
ably be taxable only at the domicile of the 
trustees. Such a tax, however, would auto- 
matically defeat its own purposes, since re- 
liable trustees can always be found in any 
state, by driving trust income into these 
states having either no income taxes or 
taxes at advantageous rates. By the very 
exercise of its jurisdiction, therefore, a state 
would deprive itself of trust business, so 
that recourse to such jurisdiction would be 
not only futile but harmful. These practi- 
cal considerations would, by obstructing the 
jurisdiction of the state of domicile of the 
trustee, enable a substantial amount of trust 
income from intangibles to escape taxation 
altogether. If a tax is effectively to reach 
such income, and thereby the recipient’s 
ability to pay, it must be imposed at the 
domicile of the beneficiary when the income 
is currently distributable. 


The situation is more complicated when 
the income is accumulated. When accumu- 
lated for known beneficiaries, who are 
granted power by the trust instrument to 
terminate the trust, or who can unite to 
terminate it, or who can, by virtue of a pro- 
vision in the trust instrument for the ac- 
cumulation of income unclaimed by them, 
determine the amount of such accumulation, 


*See Cohn v. Graves, 271 N. Y. 353, reported in 
63 Trust Companies Magazine 404 (Sept. 1936). 
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income seems properly taxable to them dur- 
ing the accumulation since they can at their 
own will enjoy the income just as if it were 
distributable. Taxation to them would seem 
unjustified when they neither control nor 
enjoy the income during the period of ac- 
cumulation, particularly since they might 
never live to enjoy it, and in the interim 
might have no funds with which to pay the 
tax. In any event such taxation would be 
impossible when the income is accumulated 
for unborn or unascertained persons. The 
possibility of taxing the income to the set- 
tlor would likewise seem eliminated—-assum- 
ing of course an irrevocable trust not for 
the benefit of the settlor—not merely by 
constitutional objections, but also by the 
fatal practical objections that the settlor 
might die while the income tax was being 
accumulated. 

The apparent alternative is to tax accum- 
ulated income from intangibles to the trus- 
tee whom the settlor vests with legal own- 
ership during the period of accumulation. 
Taxation to trustees at their own domiciies, 
however, would meet the familiar objection 
that settlors would select trustees in states 
having either no income tax or a tax at ad- 
vantageous rates. The state of either the 


settlor’s or the beneficiary’s domicile would 
likewise have difficulty in collecting a tax 


from a non-resident trustee on income which 
was neither produced, received nor enjoyed 
within its borders during the period of ac- 
cumulation, particularly if the trustee never 
came into the state and the trust property 
could not be reached there. 


The state of the settlor’s domicile might 
enforce payment in the case of a testamen- 
tary trust, under the well-established rule 
that the validity of the trust as well as of 
the will -is dependent upon and administered 
according to the law of the testator’s dom- 
icile. The interpretation, control, and en- 
forcement of the trust are here all vested 
in the courts of the testator’s domicile. 


Inter-vivos trusts, however, present more 
serious obstacles. It would be of doubtful 
constitutionality for the state of the set- 
tlor’s domicile to enforce collection by re- 
quiring at least one resident trustee, pro- 
hibiting the transfer of intangibles alto- 
gether to non-resident trustees, or permit- 
ting the transfer only upon condition that 
the trustees assume responsibility for the 
tax and post a bond to secure it. Even if 
these conditions could be imposed, their 
status would be questionable whenever the 
settlor moved to another state. Neverthe- 
less such states could find much justification 
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for making every attempt to enforce pay- 
ment of a tax by the trustee even though 
he were a non-resident. If there were no 
trust and the property were given away out- 
right, the income therefrom could be taxed 
to the donee by the state of his domicile, a 
situation comparable to a trust where the 
income is currently distributable. If the 
property were retained by the erstwhile 
settlor, however, the income would be tax- 
able to him even if he were to accumulate 
it for the sole purpose of giving it away, a 
situation comparable to a trust where the 
income is accumulated. In the case of a 
trust to accomplish the same purpose, but 
so designed that neither the settlor nor the 
beneficiary could be taxed effectively on 
the income as it accumulated, the settlor’s 
state must find some alternative method 
of taxing the income if it is to discourage 


. the use of such trusts to escape taxation. 


Where the income is accumulated for rel- 
atively short periods it would seem equit- 
able to tax it to the beneficiary when dis- 
tributed to him. Such a tax would serve 
at least to prevent widespread avoidance 
through the device of transferring intangi- 
bles in trust to non-resident trustees and 
directing them to accumulate the income 
for short periods and to distribute it there- 
after to the beneficiaries. It would serve 
the same purpose, though not so effectively, 
with regard to trusts where the income is 
accumulated over a long period of years. 
The tax in this case would be on a lump 
sum representing the difference between ac- 
cumulated income and losses at graduated 
rates, determined by the amount of accumu- 
lation, which would vary as income tax’ 
rates on an annual basis could not. 

The reasons which would justify a state 
in taxing income upon is distribution to the’ 
beneficiary wherever it could not effectively 
reach such income during the period of ac- 
cumulation, would apply with particular 
force when the income is accumulated at the 
discretion of the trustee. There is great 
likelihood that the income of such discre- 
tionary trusts would be distributed at short 
periods to meet the beneficiary’s needs, and 
accumulated at his direction by the trustee 
during those years when distribution would 
subject the beneficiary’s income to a tax 
in the higher brackets. While taxation to 
the beneficiary would not prevent a certain 
measure of tax avoidance, it would at least 
prevent complete avoidance. ; 

In the case of revocable trusts, the set-: 
tlor retains control over the income until) 
its distribution, regardless of whether or. 
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not he revokes the trust or allows the in- 
come to go to the beneficiary. By thus 
reaching in a lump sum items of income 
which otherwise would be taxable separ- 
ately, the Federal Government reaches the 
maximum revenue and at the same time 
discourages the use of a trust merely to 
avoid the higher brackets by splitting up 
large incomes. Under similar circumstances, 
a state could tax the resident settlor of a 
revocable trust upon income which “he is 
free to enjoy at his own option.” It would 
thus succeed in preventing not only avoid- 
ance of the higher brackets, but also avoid- 
ance of the entire tax by resident settlors 
who created trusts for the benefit of non- 
resident beneficiaries. It would, however, 
deprive itself of the tax on all income re- 
ceived by resident beneficiaries from re- 
vocable trusts created by non-resident set- 
tlors. 

If a state is to prevent avoidance of the 
tax by the resident settlor who is free to 
enjoy the income himself, and at the same 
time compel the payment of the tax by 
resident beneficiaries actually enjoying in- 
come from their equitable interests in re- 
vocable trusts created by non-resident set- 
tlors, it must make the income taxable to 
the resident settlor in the one case and to 
the resident beneficiaries in the other. This 
would involve no real. discrimination 
against resident beneficiaries of trusts cre- 
ated by non-resident settlors, since the in- 
come enjoyed by the beneficiaries of trusts 
created by resident settlors would be tax- 
able to the settlors. A state could also 
avoid the possible objection of multiple tax- 
ation, in making income taxable to two 
parties to a revocable trust, by allowing a 
credit to the resident beneficiary for the 
amount of tax on his income paid by the 
non-resident settlor. 


The purposes of a revocable trust might 
be substantially accomplished by an irrevoc- 
able trust for a short term of years, sub- 
ject to extension at the option of the 
grantor. The settlor in this case, however, 
unconditionally relinquishing control for the 
term of the trust, would not seem so clearly 
subject to tax. Whether a state should 
make the income from such trusts taxable 
to the settlor or to the beneficiary would 
depend largely on the extent to which such 
trusts were used to avoid taxation. 

When the income from revocable trusts is 
accumulated, and therefore as much at the 
disposition of the settlor during the whole 
period of accumulation as if no trust ex- 


trusts into other states. 
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isted, it should be taxed to him throughout 
that period as if no trust existed. There 
would otherwise result wholesale evasion 
of the tax through the transfer of intangi- 
bles to non-resident trustees. The settlor’s 
control of the income would include the 
right to receive it at any time during the 
period it was accumulated. The mere avoid- 
ance of technical receipt of the income 
would no more deprive the settlor of its use 
than if he had chosen some other way of 
saving it, and should no more enable him 
to avoid the tax thereon. 

If the settlor should be taxable on the 
income from a revocable trust even though 
he were never to use it himself, he would 
seem even more clearly taxable on the in- 
come from an irrevocable trust created by 
him for his own benefit. In the first sit- 
uation he retains a control which he may 
never exercise; in the second, he _ relin- 
quishes control but insures his own enjoy- 
ment of the income whether it is distribut- 
able to him or accumulated as savings for 
his future enjoyment. 

In the case of trusts created by the settlor 
to insure income to meet his obligations, his 
taxability would turn upon whether or not 
he were considered as constructively receiv- 
ing the income.* ... While the Federal 
Government has the choice of making the 
income taxable either to the settlor or the 
trustee, a state could reach such income 
whenever derived from intangibles only by 
taxing it to the settlor; the alternative of 
taxation to the trustee would again serve 
only to defeat its own ends by driving such 
In order to avoid 
discrimination, the state would likewise 
have to tax settlors where the trust income 
is from real property or tangible personal 
property permanently located within its 
borders. 

With regard to alimony trusts a state 
would have to weigh the practical advan- 
tages of taxation to the settlor against those 
of taxation to the beneficiary, particularly 
where the trust ves consisted of intangibles. 
Taxation to the trustee would again be 
eliminated because of its impracticability. 
Taxation to the settlor alone would deprive 
the state of the tax whenever the husband 
were a non-resident and the wife alone a 
resident. It would, however, have the ad- 
vantage of preventing avoidance of the 


*For a discussion of this problem, see Marx, Is 
the Income of A Maintenance Trust Taxable to 
the Settlor, 64 Trust Companies Magazine 365 
(Mar. 1937). 
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higher brackets through the use of the 
trust device and would insure payment of 
the tax by all resident husbands. By such 
a course, a state would follow the rule of 
Douglas v. Willeuts, holding the settlor 
taxable upon the income from an alimony 
trust, and would at the same time act con- 
sistently with the federal rule of Gould 
v. Gould that direct alimony payments do 
not constitute income to the wife. 


Many states, however, might be impelled 
to deviate from the rule of Douglas v. Will- 
cuts, and make the income taxable to the 
wife. They might in the first place want 
to obviate the uncertainties of the rule with 
regard to a trust whose income exceeds the 
settlor’s legal obligation, which is not in- 
corporated in the divorce decree or created 
pursuant to a contract between husband and 
wife, which constitutes a part of a property 
settlement, or which may continue after the 
death of the husband or the remarriage of 
the wife. States might in addition disagree 
with the theory of constructive receipt im- 
plicit in Douglas v. Willcuts, on the ground 
that since the income would be taxable to 
the wife if she were the legal owner of 
the property from which it is derived, she 
should be equally taxable when she is the 
equitable owner actually receiving and en- 


joying income therefrom which is beyond 
the husband’s control. 


A departure on such grounds from Doug- 
las v. Willcuts would seem necessarily to 
foreclose the application of the rule of 
Gould v. Gould to income from alimony 
trusts. In any event a state which departed 
from Douglas v. Willeuts, and thereby cut 
itself off from taxing the settlor, would be 
compelled for practical as well as legal 
reasons to restrict the application of Gould 
v. Gould. In order to insure payment of 
any tax it would have to make the income 
taxable to the resident wife, at least where 
the trust res consisted of intangibles. A 
state might repudiate outright the rule of 
Gould v. Gould and tax alimony as income 
to the wife. If it allowed the husband a 
deduction therefor, the implication is clear 
that in the case of alimony trusts it would 
likewise repudiate the rule of Douglas v. 
Willeuts and tax the income to the wife in- 
stead of to the husband. 


If the state repudiated Gould v. Gould, 
but allowed the husband no deduction for 
alimony, it could, in the case of trust in- 
come, logically follow Douglas v. Willcuts, 
tax the income to the husband and in addi- 
tion tax the wife thereon. In the case of 
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trust income, therefore, the state could tax 
both husband and wife simultaneously with- 
out deviating from Douglas v. Willeuts. A 
state might hesitate to tax the same in- 
come twice, however, even though it regard- 
ed both the husband and wife as recipients 
thereof. It might undertake instead, as 
already suggested with respect to revocable 
trusts, to tax only one party as a general 
rule and the other when he or she alone 
were a resident, thus voluntarily exempting 
one of the parties when both are residents. 
The possibility of thus reaching both part- 
ies in this manner would not exist, how- 
ever, if the state were committed to a rule 
which regarded one party taxable to the 
exclusion of the other. 


In the case of trusts for the support of 
the settlor’s minor children, as in the case 
of alimony trusts, a state might regard 
either the settlor or the beneficiary as the 
recipient of the income. There is greater 
likelihood, however, than in the case of ali- 
mony trusts, that hte income provided for 
would exceed the amount necessary to meet 
the settlor’s legal obligation, even if that 
obligation were construed to involve support 
in a manner commensurate with the set- 
tlor’s financial position. It is doubtful 
whether the state, at least in the absence 
of specific statutory provisions, could tax 
to the settlor any income from the trust 
exceeding that necessary to meet his legal 
obligation. The situation would be further 
complicated whenever the trust instrument 
provided merely for distribution of the in- 
come to the children, without directing that 
it be used for their support and education. 
The administrative difficulties incident to 
the federal rule of taxation to the settlor 
might accordingly outweigh the advantage 
of preventing avoidance of a tax in the 
higher brackets. The fact of residence in 
this case would have little weight either 
way, since the settlor and his dependents 
would for the most part be residents of the 
same state. 


The. restricted latitude of the states in 
contrast with that of the Federal Govern- 
ment in reaching trust income, is strikingly 
evident in the case of gifts of trust income 
and trusts for the payment of annuities. 
The usual exemption of gifts from the in- 
come tax might prevent altogether the tax- 
ation of trust income when the right to it 
is required by gift. Actually, however, 
the Federal Government taxes such income 
to the beneficiary when his right is limited 
to the receipts of income, and to the trustee 
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when the beneficiary’s right to a specified 
annual sum compels payment out of corpus 
if the trust income is insufficient. 

The rules allowing the taxation of all 
such income by the Federal Government, 
which normally has jurisdiction over all the 
parties, would serve only to obstruct any 
state taxation thereof, since trusts could 
easily be devised to make the income tax- 
able only to the trustees who would be non- 
residents beyond the state’s jurisdiction. 
It would be a heroic remedy for a state to 
circumvent this device by making the tax 
applicable to gifts. It is more likely that 
the states will be driven to repudiate, by 
specific statutory provisions,. the rule of 
Burnet v. Whitehouse, and to make resident 
beneficiaries taxable on all sums actually 
distributed out of trust income. 

The foregoing problems indicate that 
while the states share with the Federal Gov- 
ernment the objective of preventing tax 
avoidance through the trust device, they 
must accomplish their objective with great- 
er circumspection and less latitude. It 
would seem expedient for them to follow 
federal rules in the taxation of trust in- 
come only when they can do so without 
entailing serious jurisdictional conflicts, or 
encouraging avoidance of their jurisdiction 
altogether. In any event the states should 
uniformly be guided by the principles that 
trust income should be taxed so far as pos- 
sible on the same terms as other income, 
and that the tax should so far as possible 
fall on that party who would be taxed in the 
absence of a trust. 


Q-— 


Other Articles and Comments on 
Legal Questions Read and Recom- 
mended by Our Staff. 


Articles 


Alienability and Perpetuities—‘‘Iowa Law Review,” 
March, 1937. By Percy Bordwell, Professor of 
Law, State University of Iowa. 

Some Reflections on the Restatement of the Law of 
Trusts—‘Fordham Law Review,’ May, 1937. By 
Edmond B. Butler, Professor of Law, Fordham 
University, School of Law. 

State Jurisdiction to Tax Income from Foreign Land 
—‘“‘California Law Review,’’ May, 1937. By 
Arthur Leon Harding. 


Comments 


Administration of Estates: Retainer of a Distributive 
Share for Debts Owed the Estate—‘‘California 
Law Review,’’ May, 1937. 

Contracts to Devise or Bequeath—Breach—Damages— 
“Wisconsin Law Review,” April, 1937. 
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Corporate Reorganization—Displacement of Prior 
Liens by Trustee’s Certificates—‘‘University of 
Pennsylvania Law Review,’ May, 1937. 

Determination of Domicil for Inheritance Tax Pur- 
poses by an Original Action in the United States 
Supreme Court—‘‘The Yale Law Journal,” May, 
1937. 

Developments in the Law—Conflict of Laws—1935- 
1936—“‘Harvard Law Review,’ May, 1937. 

Gifts—Constructive Delivery—Gifts causa Mortis of 
Certificates of Deposit, Savings Account and 
Checking Account—‘Wisconsin Law Review,” 
April, 1937. 

Income Taxation—Deductibility of Charitable Con- 
tributions Made by Trustee Under Discretionary 
Power—“Virginia Law Review,’’ May, 1937. 

Revocation of “Irrevocable” Trusts—‘‘Fordham Law 
Review,” May, 1937. 

Taxation—Federal Estate 
Loss from “Other Casualty”’— 
Review,”’ April, 1937. 

Taxation—“Transfer Inheritance Tax’ Not a Tax 
on the Transfer of Property—‘‘University of 
Pennsylvania Law Review,” May, 1937. 

Torts—Fraudulent Interference with Testamentary 
Benefits—‘‘Michigan Law Review,” April, 1937. 

Trusts—Conversion—Equitable Conversion by Discre- 
tionary Power of Sale in Will—‘Virginia Law 
Review,”” May, 1937. 

Unauthorized Practice of Law—Execution of Legal 
Instruments Practice of Law—‘‘Wisconsin Law 
Review,”’ April, 1937. 

Wills—Lost Wills—Presumption of Revocation by 
Testator—‘‘Fordham Law Review,’’ May, 1937. 


Tax—Interpretation of 
“Michigan Law 


Addresses of publications mentioned or 
excerpted in this section follow, publica- 
tion’s quoted single copy price. These pub- 
lications are NOT for sale by Trust Com- 
panies Magazine. 


California Law Review, University of California, 
Berkeley, Cal. 65c. 


Fordham Law Review, Fordham University, 
worth Building, New York City. 75c. 
Harvard Law Review, The Harvard Law Review As- 
sociation, Gannett House, Cambridge, Mass. 75c. 

Iowa Law Review, College of Law, Iowa City, Iowa. 
70c. 

Michigan Law Review, Ann Arbor, Mich. 80c. 

The Social Spectator, 500—5th Ave., New York City. 
25c. 

University of Pennsylvania Law Review, 34th and 
Chestnuts Sts., Philadelphia, Pa. 75c. 

Virginia Law Review, Charlottesville, Va. $1.00. 

Wisconsin Law Review, University of Wisconsin, 
Madison, Wis. 75c. 

Yale Law Journal, 127 Wall St., New Haven, Conn. 
80c. 


Wool- 


Mr. Guy Emerson of the Bankers Trust 
Company, New York, and Mr. Bayard F. 
Pope of the Marine Midland Trust Com- 
pany, New York are directors of Thornley 
and Jones, Inc., New York, a recently or- 


ganized advertising, merchandising and 
public relations agency. 





Legislation Affecting Fiduciaries 


Outline of Some Pending or Recently Enacted Measures 


Federal 


S. 2344 (Barkley): Provides for Fed- 
eral regulation of corporate trust inden- 
tures, prescribing statutory standards 
for qualification of indentures, powers 
and responsibilities of trustees. In Com- 
mittee. 


H.R. 6439 (Chandler) : Proposes com- 
prehensive revision of corporate reorgan- 
ization procedure, amplifying powers of 
S.E.C. and Federal courts, limiting soli- 
citation of proxies, active status of in- 
denture trustee. In Committee. 

Committee Act of 1937 (Rep. Lea): 
Extends jurisdiction of the 8.E.C. over 
protective committee procedure. 


Alabama 
H.B. 119: Prescribes legal investments 
of trust funds by fiduciaries. Approved. 


Delaware 


H.B. 97: Authorizes fiduciaries to in- 
vest funds in bonds secured by mortgage 
or trust deed insured by Federal Housing 
Administrator provided they are guar- 
anteed as to principal and interest by the 
United States Government. Approved. 


H.B. 281: Prescribes procedure relat- 
ing to decrees of distribution of dece- 
dents’ estates. Approved. 


Illinois 

H.B. 706: Amends act regulating ad- 
ministration of trusts by trust compan- 
ies by providing that in any county 
which has adopted or will adopt “An Act 
concerning land titles’, no company of 
any kind operating under this Act shall 
make a loan on real estate or take any 
real estate mortgage or trust deed as se- 
curity unless said real estate is regis- 
tered under the provisions of said Act 
and unless the borrower pledges a prop- 
erly issued registrar’s certificate with 
such company for such loan, mortgage or 
trust deed. 

Senate Bills 163 and 167, repealing au- 
thorization for trust companies and trus- 
tees to invest in federal housing securi- 
ties, have been passed in Senate since re- 
ported in the April issue. 
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Kansas 


H.B. 108: Provides what property of 
decedent’s estates shall be chargeable 
with payment of debts and costs of ad- 
ministration and for the possession, man- 
agement and disposition of such prop- 
erty and the rents and profits thereby by 
the executor or administrator. Ap- 
proved. 


H.B. 109: Prescribes method of ap- 
praisal of estates; that executor or ad- 
ministrator must sell personal property, 
unless specifically bequeathed, unless 
court finds residue of personal estate is 
not enough; that all demands of any na- 
ture are barred unless exhibited within 
one year from date of administration 
bond with certain exceptions; creditors 
must present demands within year al- 
though not due. Approved. 


H.B. 121: Governs appeals from pro- 
bate courts. Approved. 


Maine 


Ch. 79: Gives Supreme Judicial Court 
in equity, as well as judge of probate 
court, power to authorize or require a 
trustee to sell any real or personal prop- 
erty and invest proceeds together with 
any other money on hand in real estate 
or other property in manner most for 
the interest of all concerned. Approved. 

Ch. 145: Allows retention by testament- 
ary trustee of investments forming part 
of estate in absence of instruction by 
court or will. Trustee must exercise rea- 
sonable business judgment in the super- 
vision of such investments. Approved. 

Ch. 134: Permits corporations without 
capital stock to become trustees under 
provisions of Section 14 of Chapter 24, 
Rev. Stat. Approved. 

Ch. 185: Governs settlement of estates 
of absentees. Approved. 


Michigan 


H.B. 251: Amends inheritance tax act 
to provide that, within 18 months after 





622 


qualification, executor or administrator 
of a non-resident must file with probate 
court proof that .all taxes due to domi- 
ciliary state or subdivision have been 
paid or secured, or none is due, unless it 
appears that letters testamentary or of 
administration have been issued on es- 
tate in domiciliary state. This shall 
apply only if laws of domicile contain 
provision whereby this state is given 
reasonable assurance of the collection of 
its death duties from estates of domi- 
ciled decedents when administered in 
such other state. Passed in House. 


H.B. 374: Deletes “2” in “two lives in 
being” re suspension of alienation. 


H.B. 494: Authorizes trust companies 
to purchase certificates representing en- 
tire beneficial ownership of specific mort- 
gage insured under National Housing 
Act. 


H.B. 381: Codifies laws relating to pro- 
bate courts, practice, administration of 
estates, etc. 


S.B. 248: Authorizes fiduciaries to in- 
vest trust funds in shares of building 
and loan or savings and loan associa- 
tions organized under laws of state or in 
shares of federal savings and loan asso- 
ciation organized under Home Owners’ 
Loan Act. 


S.B. 22: Redefines future interests in 
real and personal property declaring 
that no interest is good unless it vests 
not later than 21 years after lives in be- 
ing at its creation. Declared intent is 
to make all future interests subject to 
common law rule against perpetuities. 

In the case of a trust, grant or deed, 
by terms revocable during life of cre- 
ator, future interest in such shall not 
be deemed created until event occurs 
upon which trust, etc. becomes irrevoc- 
able. Passed in Senate. 


S.B. 14: Prescribes legal investments 
for funds held by fiduciaries. 


Minnesota 


Ch. 174: Permits corporate trustees to 
“invest in fractional parts of, as well as 
in whole, securities, or may commingle 
funds for investment”, provided, how- 
ever, that all of the fractional parts of 
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such securities or the whole of funds so 
commingled shall be owned and held by 
such trust company in its several trust 
capacities and shall be liable for admin- 
istration thereof as though separately 
invested, provided, also, that not more 
than $5,000 (at cost price of such in- 
vestments) shall be so invested for any 
one trust at any one time in fractional 
parts or as commingled funds for invest- 
ment unless authority is given by decree 
or the instrument. Approved. 


Ch. 276: Increases fees to be paid by 
trust companies for examinations by 
commissioner of banks. Approved. 


Ch. 318: Permits deposit of certain 
trust funds in insured banks to extent 
that amount is insured. Approved. 


New Jersey 


S.B. 123: Permits trustees or beneficia- 
ries to petition for chancery decree al- 
lowing former to make investments other 
than those prescribed by statute. Ap- 
proved since reported in the March issue. 

A.B. 162: Regulates adjustments of 
past due inheritance taxes. Approved. 


New York 


A.B. 1795: Authorizes establishment 
of common trust funds by trust compan- 
ies, pursuant to such rules as may be 
promulgated by the banking board. No 
more than $25,000 of any one estate, 
trust or fund can be invested in any 
common trust fund. This limit may be 
lowered by the board. Investments are 
limited to securities in which savings 
banks are permitted to invest. Other 
provisions of importance are contained 
in this Act, among which are those for 
the settlement of accounts respecting 
such funds. Approved. 


S.B. 1490: Adds new section 365-a to 
Chapter 62, Laws 1909, declaring that 
common trust funds, as defined, shall not 
be subject to taxation, nor be deemed a 
corporation. The net income of such 
funds is to be taxed to the participants 
on their proportionate shares, whether 
distributed to them or not. This income 
is not to be considered income from a 
business, trade, profession or occupation. 
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No gain or loss shall be realized by the 
fund upon admission or withdrawal of a 
participant. The withdrawal of the lat- 
ter shall be treated as a sale or exchange 
of such interest by such participant. Ap- 
plies to taxable years after Dec. 31, 1936. 
Awaiting approval by Governor. 


S.B. 1582: Amends Sections 100-b and 
188 of the Banking Law, on uninvested 
trust funds by providing that such funds 
shall not be considered demand deposits 
for purposes of subdivision 11. Awaiting 
approval of Governor. 


A.B. 2465: Authorizes any trustee, ex- 
ecutor, etc., holding trust funds to join, 
prior to April 1, 1938, in promulgating 
any plan for extending or modifying 
mortgage investments. Awaiting ap- 
proval of Governor. 


Ch. 270: Empowers surrogate of coun- 
ty in which will is probated to authorize 
testamentary trustee to lease or ex- 
change, as well as mortgage and sell real 
property of a trust estate when surro- 
gate finds that it is to best interests of 
the trust to do so because the property 
has become unproductive. Applies to es- 
tates of persons dying before and after 
enactment of law. Effective Sept. 1, 
1937. Approved. 


Ch. 272: Gives surrogate power to 
grant, within his discretion, ancillary 
letters testamentary or of guardianship 
to “any corporate banking institution of 
any state in the United States not en- 
titled of right under § 223 of the banking 
law to such letters ... upon giving such 
bond as the surrogate may require.” Ef- 
fective Sept. 1, 1937. Approved. 


A.B. 510, consolidating trust company 
and banks articles of the banking law, 
as reported in the March issue, is await- 
ing approval by the Governor. 


A.B. 1277: Exempts from taxation the 
amount of net estates not exceeding 
$5,000 where left to children or descen- 
dants. Awaiting approval of Governor. 


S.B. 2070: Forbids payment of a trust 
account in the name of a minor except to 
a parent or legally designated guardian. 
Awaiting approval of Governor. 
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A.B. 2380: Amends franchise tax law 
to read: “The holding of real property in 
this State by a foreign corporation shall 
be deemed to be doing business in this 
State within the meaning of this article, 
but a foreign corporation shall not be 
deemed to be doing business in this State, 
for the purposes of this article, solely by 
reason of (a) having office furniture and 
fixtures in this State, or (b) the main- 
tenance of cash balances with banks or 
trust companies in this State, or (c) the 
ownership of shares or stock or securi- 
ties kept in this State, if pledged as col- 
lateral security, or, if deposited with one 
or more banks or trust companies, or 
with brokers, who are members of a 
recognized security exchange, in safe- 
keeping or custody accounts, or (d) the 
taking of any action by any such bank 
or trust company or broker, which is in- 
cidental to the rendering of safe-keeping 
or custodian service to such corporation, 
or (e) any combination of the foregoing 
activities.” Awaiting approval of Gover- 
nor. 


North Carolina 


H.B. 1135: Amends Ch. 164, P.L. 1935 
to read: “That in settlement by guard- 
ians, executors, administrators, trustees 
and others acting in a fiduciary capacity, 
the bonds and securities herein men- 
tioned shall be deemed cash to the amount 
actually paid for same (not exceeding 
par value thereof) including the prem- 
ium, if any, paid for such bonds and may 
be paid as such by the transfer thereof 
to the persons entitled and without any 
liability for a greater rate of interest 
than the amount actually accruing for 
such funds.” Approved. 


Ohio 
H.B. 414: Increases from $100 to $500 
the fee payable by foreign trust com- 
panies desiring or intending to do busi- 
ness in this state. Places an assessment 


of $100 on trust companies not subject 
to examination by banking department. 


Oklahoma 


S.B. 74: Authorizes administrators, 
executors and guardians to lease lands 
or mineral interests therein for oil, gas 





624 


or other mining purposes, belonging to 
their estates, and prescribes procedure 
therefor. ' Approved. 


Pennsylvania 


Act. No. 37: Provides that no judg- 
ment which has been satisfied by any 
prothonary in accordance with the pro- 
visions of Deficiency Judgment Acts of 
1934 and 1935 shall be the subject of any 
proceeding to open or revive or strike 
off the satisfaction of such judgment un- 
less proceedings therefor be begun be- 
fore June 24, 1937. Approved. 


H.B. 2114: This is a 14-page bill reg- 
ulating the “appointment, creation, 
agreements, acts, conduct, practices, and 
proceedings of trustees bondholders’ 
committees, depositories, management 
companies, voting trustees and other per- 
sons administering, holding in custody, 
or otherwise concerned with real estate 
mortgages and interests therein.” 

H.B. 1155: Amends “The Fiduciaries 
Act of 1917” by broadening legal invest- 
ments of trust funds by fiduciaries. 


Washington | 


S. B. 36: Declares that state may re- 
quire bond from executor or adminis- 
trator for payment of inheritance taxes 
so that taxes will not follow the property. 
Approved. 


Portland Trust Conference 


Chairmen of the committees in charge 
of the Fifteenth Regional Trust Confer- 
ence of Pacific Coast and Rocky Moun- 
tain States, to be held August 12th to 
14th, 1937, in Portland, Oregon, are as 
follows: 


General Conference Committee: A. L. 


Grutze, vice president-trust officer, Title 


and Trust Company. 

Program: Lorne L. Miller, vice presi- 
dent-trust officer, Portland Trust & Sav- 
ings Bank. 

Publicity: R. M. Alton, trust officer, 
United States National Bank. 

Entertainment: John L. Day, Jr., as- 
sistant trust officer, The Bank of Califor- 
nia., N. A. 
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Arrangements and _ Registration: 
George W. Stewart, trust officer, The 
First National Bank of Portland. 


Trust Department Grows 


Our Trust Department continues to 
grow. Assets received in new accounts, 
together with additions to accounts pre- 
viously established, have brought the 
year-end net book value to the largest 
total in our history. 

During the year the operating staff 
has been enlarged and a number of im- 
provements in operating procedure and in 
audit procedure put into effect. 

Our Common Trust Funds have done 
well during the year and have given to 
many of our trust customers benefits in 
income yield and in diversification not 
otherwise obtainable. Our company is 
one of the pioneer trust institutions in 
the United States in the operation of 
such funds. 

The supervision and review of trust 
investments continues to occupy an im- 
portant place in our Trust Department 
activities. To this work is directed, un- 
der the supervision of our Trust Com- 
mittee, a substantial part of the time and 
thought of our officers and directors. 


From Annual Statement of Equitable Trust Co., 
Wilmington, Del. 


As Seen from Canada 
Commenting upon American business 
conditions the Royal Bank of Canada, Mon- 
treal, has this to say: 
“The situation in the United States was 


favorable to continued recovery. It is still 
favorable. There have been speculative ex- 
cesses and these needed to be checked. The 
warnings were timely, but the reaction in 
commodity and security markets was prob- 
ably out of proportion to valid news. Meas- 
ures to prevent undue expansion in credit 
had been undertaken but they had been put 
in force in advance of any real need and in 
a manner to prevent any undue pressure 
upon credit. There is certainly nothing in 
the immediate outlook to warrant the be- 
lief that the measures of control now con- 
templated will produce reaction or a serious 
interruption of recovery. With the present 
valuation of gold there is a surplus of 
money throughout the world and this sur- 
plus will continue to exert pressure toward 
expansion.” 





Developing Trust New Business 


View Trust Advertisement From Prospect’s Angle 


XTROVERTED minds are responsi- 

ble for the greater part of our best 
advertising; that is, a mind that can re- 
verse itself and view a situation from 
without the realm of its own work or 
groove of thought. A salesman, in plan- 
ning a successful campaign, places him- 
self in the prospect’s shoes, so to speak, 
_and looks at the situation from the angle 
of why he would be opposed to the plan. 
If the mind can be completely thrown in- 
to reverse, effective answers to all ob- 
jections can be worked out in advance. 

A great deal of advertising is wasted 
because of the lack of consideration for 
the readers’ interest. Entirely too much 
copy contains what an advertising man, 
or his superiors, wants to read about on 
a subject in which he is thoroughly 
versed. There are many, many ways of 
telling the same tale, and it is entirely 
possible to make your reader read what 
you want him to; but it must be present- 
ed to them dressed the ‘way they like it. 
You can lead a man to reading and you 
can make him read. 

Many beautiful advertising stories are 
ruined by an officer who blue pencils out 
of the copy the very words and phrases 
which make the story interesting to those 
he is trying hardest to contact. 


News Releases vs. Publicity 


Not the least common in error, by any 
means, are the news releases issued by 
banks and trust companies, which in sub- 
stance are good stories but are, unfortun- 
ately, more what the publicity man wants 
to see printed than what the editors want. 
Editors seemingly have noses that smell 
out news from publicity and the vast ma- 
jority of free bank publicity smells pretty 
bad to the editor. These men have no 
aversions to using your institution’s 
name in a write up, even though it is un- 
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necessary, providing the story is good 
and you have unobtrusively mentioned 
your company. On the other hand, 
where you have written a story and cen- 
tered it around your bank, actually mak- 
ing it so much advertising for your com- 
pany, or have followed a _ pussy-foot 
policy of apparently withholding some- 
thing, you will find yourself referred to 
as “a local institution” or else the copy 
will be thrown into the waste basket. 

It is an editor’s job to know what is 
news and what his readers like, so it is 
in turn your public relations man’s job 
to know what an editor wants. Don’t 
pile on his desk things you would like to 
see written about your bank unless you 
know there is a real news story connected 
with it. Editors are just plain human 
beings who are repulsed by publicity 
hounds just as anyone else is. 


Press Relations 


Along these same lines of press rela- 
tions is the case where a reporter drops 
into your shop and runs into a story. 
He is sent from one close-mouthed official 
to another before he finally emerges with 
a presentable piece. Working his in- 
formation up into a readable story that 
he knows will interest his readers, he 
does on occasion present the story to the 
bank to check on his accuracy before us- 
ing it. 

What generally happens? If the story 
is returned in time, it is rewritten into a 
staid, dry bank report, with all reader 
interest left out and usually in such a 
form that the editor will not use it. 

In writing news releases or advertis- 
ing copy place yourself in the editor’s 
chair of your favorite daily or in the 
place of your prospective client. Would 
you be interested in this material? With 
only a limited conversational knowledge 





626 


of trust matters, would systems, facts, 
statistics and earnings interest you suf- 
ficiently to read the story when the next 
column carries an account of an air 
liner’s crash? 


Give the reader what he wants to read 
and he will read it; give him what your 
officer wants him to read, without the 
dressings, and the chances are he will 
not. 


An Open Letter to a Father with a 
Young Son 


Coinciding with the recent deluge in 
newspapers of “Open Letters’, the Mont- 
clair Trust Company, N. J., used a series 
of newspaper advertisements appropri- 
ately headed “An Open Letter.” <A cut 
of a typewritten letter, signed by the 
president, on Montclair Trust Com- 
pany’s letterhead was used. The text 
of one of these advertisements follows. 


Dear Sir: 

Forget for a moment that Montclair 
Trust Company administers many of the 
largest estates in the Montclair area and 
think of some of the more simple—but 
equally important—things we do. For 
example: 

Mr. X was a prosperous business man. 
He came to us a good many years ago 
with a few thousand dollars, said the 
money was for the education of his son, 
Jack, and urged us to make sure that 
Jack used it only for that purpose. Jack 
was then but four years old. 


Mr. X lost most of his personal for- 
tune in the 1929 crash, died a few months 
later. But the money he had given us 
for Jack was not lost. We had invested 
it and it continued to earn interest and 
grow gradually. 

In 1932, Jack was through high school 
and we helped him select a college. He 
will be graduated this summer—possibly 
cum laude, if he keeps on getting the 
grades he has been receiving. Although 
he has worked in the Co-Op Book Store, 
the money we have managed has paid 
most of his expenses and there will be 
enough left over to give him about $500 
after he gets his diploma. 


No matter how well you know Mont- 
clair people, you will not be able to 
recognize Jack from the above facts, be- 
cause we have camouflaged some of them 
to conceal his identity. But the essen- 
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tial facts are true. They show, we think, 
that our trust services go far deeper into 
human relationships than most persons 
think. 
Very truly yours, 
I, B. Grainger, President 


— 


The Industrial Trust Company of 
Providence, R. I. uses a catch phrase to 
call attention to the main body of their 
advertisement. Every one who draws a 


LOOK HARD at this provision 
if it’s in your will 


(net 


the residue to be 


income from 


\paid to my wife) 


The RESIDUE of your estate, in terms of 
to-day's lower investment income and increasing taxation, may not 
provide adequately for your family; especially if the gift of the residue 
is preceded by legacies of fixed amounts. 

We suggest consulting your attorney and having him revise your 
will to match the trends of the times. 

Periodic will revision is something every man owes to his family. 
Also the appointment of an experienced executor and trustee. 

Booklet, “Wishes and Wills”, gives you full details of the experi- 
enced management available to your estate through the appointment 
of Industrial Trust Company as your executor and trustee. 


f 
| 


INDUSTRIAL 


BER OF FEDERAL DEPOSIT INsU™ ANCE € 


Providence © E. Providence © P Be + Sarre 


A 
Newport © Westerly © Wick! 


will should be interested in a common 
fallacy and the phrase under the mag- 
nifying glare is a very common pro- 
vision in many wills. 


— 


The Wachovia Bank & Trust Com- 
pany, Winston-Salem, N. C. has utilized 
an effective illustration and head to call 
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attention to their trust investment ser- 
vice. Those having funds to invest will 
read this advertisement. 
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Every Trust Investment 
Must Pass This Jury 


Every recommendation as to purchase, sale or Supplementing this detailed information 


retention of a stock or bond for a Wachovia with broad personal experience, the Officers 
estate or trust comes before our central Trust —_ and Directors on the Committee have, in ad- 
Investment Committee for final decision. dition, thorough knowledge of the circum- 
First, our Trust Investment Department, stances and needs of the trust beneficiaries 
after carefully gathering and analyzing the —_ whose investments are being considered. 
latest available data on the securities in ques. We believe in group judgment on trust in- 
tion, presents reports and recommendations to vestments, based on ample information from 
committee members, in ample time for pre- reliable sources. Experience to date indicates 


liminary study before each meeting that this policy is worth following in future. 


WACHOVIA 
BANK AND TRUST COMPANY 


ASHEVILLE HIGH POINT WINSTON-SALEM RALEIGH SALISBURY 
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The Royal Trust Company, Canada, 
tells a story of inexperience, death and 
the high cost of an individual executor. 
It is the planting of germs such as this 


to settle this Estate!.. 


fey «= Wuen the will was read it was found that the 
bd testator had named his brother as Executor . . . 
the brother, inexperienced and busy with his 
own affairs, could not devote sufficient time to 
settling the estate . . . delays inevitably occurred . . . 


Then the brother fell ill and died . . . the task of 
settling both estates fell to his Executor—another 
individual—who himself died before he could complete 
the work. In the end, it took ten years and cost ten 
times what it should have to settle this simple estate 


ead | 


Don't subject your estate to costly errors and delays 
... name The Royal Trust Company your Executor. 


Read the column at the right. 


ROYAL TRUST 


advertisement does in the minds of pros- 
pects that impresses the value of the 
permanence of a corporate fiduciary. 


Developing Corporate Trust and Agency Business 


ROBERT PENINGTON 
Trust Officer, Manufacturers Trust Company, New York 


[This article appeared in the Financial 
Advertisers Association Bulletin for 
April and is excerpted and reprinted by 
permission. ] 


HERE is a difference of opinion among 

large banks as to whether Corporate 
Trust Business can be developed. One 
theory is that the business naturally flows 
into the Trust Department as a result of, 
and incident to, the general business of the 
institution—that such business comes to the 
Trust Department as a result of connections 
made by other departments of the institu- 
tion. The other theory is that new busi- 


ness can be developed not only from the 
connections referred to, but in some in- 
stances quite independent of such connec- 
tions. The latter theory seems tenable, 
and it is largely in justification of it that 
this article is written. 

The fundamental theory of New Business 
Development is to watch closely the sources 
of new business. This can be done only by 
keeping closely in touch with the affairs of 
the corporations which are clients of the 
bank and by getting advance information 
about projected financing or refinancing 
through the medium of a stock or bond is- 
sue. This means new business in the way 
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of Trusteeships under Corporate Indentures 
securing bond issues, and Transfer Agencies 
and Registrarships of stock. These con- 
nections must be closely watched and new 
business should be solicited as early as pos- 
sible, because if a New Business Man waits 
until he reads of the proposed issue in the 
newspapers, the chances are that the Trust 
Services will already have been arranged, 
and so far as the New Business Department 
is concerned, it is the day after the party. 


It is well to keep in touch with banking 
houses that are houses of issue, as well as 
with the larger law firms that usually work 
out the legal details of new bond and stock 
issues. All reorganizations should be close- 
ly watched, and an analysis made of the 
plans in order to determine what Trust Ser- 
vices will be required. 


Through its correspondent banks and 
through personal connections, Paying Agen- 
cies for State and Municipal Bonds may be 
developed. Proposed registrations with the 
SEC should be followed up and analyzed. 
Here too, it is necessary to ascertain the 
details of such registrations prior to the ac- 
tual filing of the application, because the 
names of the institutions which are to per- 
form the Trust Services incident to the is- 
sues registered, are usually set forth in the 
application blank. 


Records Concerning Prospects 


Assuming that a prospect has been lo- 
cated, how can a new operating account be 
developed when perhaps only a name has 
been handed to the New Business Man on a 


slip of paper? The first thing to do is to 
open a Current Sheet for each prospect, en- 
ter on it each step taken, including letters 
written, interviews, etc., until the matter is 
finally closed; and from that moment on it 
becomes a new operating account, and the 
New Business Department’s first responsi- 
bility is discharged. 


Correspondence with reference to a new 
account should be kept in the New Business 
File until the business is either closed, lost 
or declined. The files, together with a copy 
of the Current Sheet, should then be sent, 
if the account is accepted, to the division of 
the operating department which will take 
care of the business or, if declined or lost, 
to general files. It is as important to keep 
a record of what has happened in the case 
of business which is declined or lost as it is 
of business which is accepted. Frequently 
a client whose business has been declined 
complains to an officer in some other de- 
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partment of the bank, and it becomes neces- 
sary for the Corporate Trust Department 
to defend its action in declining the busi- 
ness. In addition to the Current Sheet, 
weekly reports (Progress Sheets) should be 
made to the head of the Trust Department 
of all new operating accounts taken in, of 
all new prospects developed since the last 
report, and a list of pending matters await- 
ing final papers before closing. Such reports 
should be circulated among all the officers 
of the Corporate Trust Department as well 
as the heads of the operating divisions, in 
order that they may be advised as to the 
New Business under consideration and the 
status of the same. It is important that 
both the Current Sheets and the Progress 
Sheets should be bound permanently at the 
end of each year in order that there shall 
be a record for all time of the circumstances 
surrounding the acceptance or declination of 
each piece of new business. 


Following Up the Prospect 


The New Business Man should, of course, 
determine what officers of the bank have 
close associations with the various clients 
who are likely to have Corporate Trust 
Business. When the Trust Man learns that 
such clients are likely to require trust ser- 
vices, he should see that the officer of the 
bank introduces him to the proper officer of 
the corporation or himself follows the mat- 
ter up in the interest of the Trust Depart- 
ment. 


Another important duty of the New Busi- 
ness Man is to see that all prospects are 
promptly closed. This means keeping on 
the trail of the law firm that is preparing 
the legal papers and also of the bank officer 
who is assisting the Trust Department with 
the new business. The officers of the Trust 
Department should also be instructed to co- 
operate with the officer who keeps the New 
Business records and to advise him of every 
step taken and every paper or document re- 
ceived or prepared in connection with a new 
piece of business. In other, words, a New 
Business Man in a Corporate Trust Depart- 
ment should confine his activities, his day 
and night thoughts, to New Business, and 
nothing but New Business, thus relieving 
the other trust officers of the necessity of 
following up details incident to New Busi- 
ness. 


The New Business Man should take part 
in the preparation of all publicity matter— 
pamphlets and forms—issued by his De- 
partment. He must be prepared to address 
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meetings of officers and employees of his 
bank and to explain to them the sources 
whence Corporate Trust Services arise. He 
should examine each new account at the 
bank from the Trust angle. He should co- 
operate with the Personal Trust Depart- 
ment. As an instance, a corporation opens 
an account with the bank; upon investiga- 
tion it is found that the stock is closely held; 
hence it is not a good prospect for a trans- 
fer agency; but the very fact that the stock 
is closely held makes it a good prospect for 
a Business Insurance Trust, which falls 
within the domain of the Personal Trust De- 
partment—hence that Department should be 
promptly notified. 

The New Business Man should request 
cooperation of the Loan Officers of the bank 
to the extent that when a loan is made to a 
corporation, he be promptly notified so that 
he may make an analysis of trust require- 
ments of the borrower. He should analyze 
carefully all indentures, reorganization 
plans, etc., to see that all the Trust Busi- 
ness indicated or required is arranged for. 
As an example, if the reorganization plan 
provides for a new issue of Common Stock 
to be exchanged for an old issue of stock, 
and scrip is given for the fractional shares, 
the Trust Services indicated are a Transfer 
Agent or Registrar. for the new stock; a 
Dividend Disbursing Agent for the new 
stock; an Exchange Agent to exchange the 
new stock for the old stock, and the addi- 
tional services in connection with the issu- 
ance of the scrip. 


Read For News 


The New Business Man should read care- 
fully the financial news sheets, newspapers, 
and corporation reports for information con- 
cerning the financial activities of corpora- 
tions; he should check the municipal bond 
publications for new and refunding issues 
of municipal bonds; he should study the de- 
tails of all registrations with the SEC, and 
new listings with the Stock Exchanges; he 
should follow new legislation—State and 
Federal—for the purpose of determining 
whether new types of trust services are like- 
ly to arise from such legislation; he should 
superintend the preparation ef various card 
indices, mailing lists and form letters; he 
should ascertain the affiliation of the di- 
rectors, officers and prominent customers 
of the bank. And finally, in all matters of 
business development, the New Business 
Man should consider himself the liaison of- 
ficer between the Trust Department and the 
officers in the other departments of the 
bank. 
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The main duty of a trust officer assigned 
to New Business is to stimulate, harmonize, 
and follow up their efforts. The collective 
attitude of the officers and employees of a 
bank toward their institutional obligations 
to their Trust Department will determine, 
to a large degree, the success of that depart- 
ment. 


Re-Assert Community 
Leadership 


A four point program for financial 
houses to win back public confidence was 
outlined by Edward L. Bernays, one of 
New York’s outstanding counsels on pub- 
lic relation, at the April luncheon meet- 
ing of New York Financial Advertisers 
Association. 


1. Re-assert leadership in your commun- 
ity. Forget the depression jitters. Pri- 
vate financial banking is a fundamental 
need of the American system. 


2. Let your public relations activities, in- 
cluding advertising, explain the function of 
banking. Relate these functions to the in- 
terests of the common man. Explain the 


* social implications of finance to him. 


3. Advertise to those who do not know 
about you and the importance of your ser- 
vices and goods to the system. Explain to 
them the nature of what you do and sell and 
the reasons for what you do, and why they 
should use your services, your goods. 


4. Choose your markets from the gen- 
eral public that has a surplus, as well as 
from a smaller public of investors and 
speculators who have remained after the 
depression. 


Mr, Bernays pointed out that the sound- 
est and wisest economists recognize private 
banking to be fundamental to the preserva- 
tion of our democratic system. He showed 
that the checks and balances of modern 
capitalism do not permit government effi- 
ciently to run the modern capitalist struc- 
ture, and that, if government were permit- 
ted to do so, there would be an inevitable 
drift toward centralization and state cap- 
italism with all that that meant, to the de- 
struction of democratic principles, ideals 
and actualities. 


S S S 
owe owe owe 





Personnel Changes in Trust Institutions 


CALIFORNIA 


Los Angeles—H. C. Grumwell, R. L. 
Casey and M. E. McMillen have been named 
vice presidents of Bank of America, N. T. 
& S. A. W. L. Wylie was appointed assis- 
tant vice president. 


Los Angeles—Randall Boyd, formerly as- 
sistant secretary, has been elevated to an 
assistant vice presidency of Security-First 
National Bank of Los Angeles. The bank 
has also made the following appointments: 
Murray J. Hancock, manager of the Wil- 
shire and La Brea branch; William C. Her- 
furth, manager of the Coalinga branch; A. 
W. Anderson, manager of the Culver City 
branch; and L. F. Hancock, assistant man- 
ager of the Westwood Village branch. 


San Jose—Bank of America N. T. & S. A. 
has made Walter E. Bruns trust district 
supervisor of the San Jose district, succeed- 
ing J. Marius Becchetti, assistant trust of- 
ficer. Mr. Bruns was at one time city at- 
torney of Reedley. Jerome T. Bowden, as- 
sistant trust officer, will serve as his as- 
sistant. 


CONNECTICUT 


Bridgeport—Walter B. Lashar has been 
elected president of the First National Bank 
& Trust Co. He will continue to act as 
chairman of the board of directors. 


FLORIDA 


Jacksonville—Florida National Bank has 
promoted S. Wayne Cahoon and L. V. Chap- 
pell to assistant trust officers. Before his 
association with the bank, four years ago, 
Mr. Chappell was with the Brooklyn Trust 
Co., New York. Mr. Cahoon has special- 
ized in trust department accounting and 
corporate trust work during his eight years 
in the department. 


HAWAII 


Honolulu—Charles C. Bowen has resigned 
as executive vice president and treasurer of 
the Bishop Trust Company. 


ILLINOIS 


Carmi—First National Bank has elected 
Jennings F, Marlin, formerly vice presi- 
dent, to the presidency, to succeed the late 


T. W. Hall. Franklin M. Ziegler, acting 
cashier, was chosen chairman of the board 
and vice president and cashier. 


INDIANA 


Elwood—L. L. Cook has been named vice 
president of the Citizens Bank, after hav- 
ing served as cashier. He was succeeded 
in the latter position by Ray L. Burns. 


IOWA 


Sioux City—Toy National Bank has elect- 
ed R. R. Brubacher, formerly vice president, 
president to succeed the late James F. Toy 
who had served in that capacity for more 
than a half century. 


KENTUCKY 


Ashland—Second National Bank has an- 
nounced the resignation of Ben Williamson, 
Jr., executive vice president, who will con- 
duct the business founded by his father, a 
former United States Senator. 


LOUISIANA 


Baton Rouge—W. T. Palfrey succeeds the 
late D. I. Cazedessus as cashier of the City 
National Bank. He retains his post as 
trust officer. 


MISSISSIPPI 


Carthage—Leake County Bank has ap- 
pointed Elton E, Pearson cashier. He was 
formerly with the Deposit Guaranty Bank 
and Trust Company, Jackson. 


MISSOURI 


Mound City—S. C. McCormick has been 
chosen cashier of the Exchange Bank, suc- 
ceeding the late John S. Hayes. 

St. Louis—Boatmen’s National Bank has 
named Wilson P. Jeannelle auditor. 

St. Louis—Herbert F. Boettler has been 
promoted from assistant vice president to 
vice president of the First National Bank. 
Arthur L. Chandler, formerly cost analyst 
of Miller National Foundation, Chicago, 
was made assistant vice president, 

St. Louis—The April issue, page 492, re- 
ported that C. F, Blewer was named secre- 
tary of Boatmen’s National Bank, succeed- 
ing David Morey. The item should have 
read “secretary of the St. Louis Municipal 


630 





TRUST COMPANIES 


Dealers Group.” Mr. Blewer is now and 
has been with the Mercantile-Commerce 
Bank and Trust Company. 


St. Louis—Security National Bank, Sav- 
ings & Trust Co. has elected Fred L. Denby, 
formerly executive vice president, presi- 
dent to succeed J. Lionberger Davis who 
continues as chairman of the board, and 
Norman R, Dutson vice president and cash- 
ier. 

Springfield—George Huey succeeds V. N. 


Simon as cashier of the Southern Missouri 
Trust Company. 


NEW JERSEY 


Paterson—Miss Mary B. Holterhoff has 
recently been appointed trust officer of 
the Second National Bank, succeeding the 
late Roland G. Eves. Miss Holterhoff has 


been associated with the bank for the past 
eighteen years, almost all of that time 
in the personal trust department. 


NEW YORK 


New York—L. H. Plumb has been ap- 
pointed assistant vice president, and O. 
Fritz trust officer of Bankers Trust Com- 
pany. 

New York—Chemical Bank & Trust Com- 
pany has elected Alfred C. Dent assistant 
vice president; Thomas C. Fry, assistant 
secretary; William J. Whitman, manager of 
Columbus Circle office; and William A. 
Menzel, manager of the Madison Avenue 
and 74th Street office. 


New York—Guaranty Trust Company of 
New York has made the following appoint- 
ments: Dale E. Sharp, investment trust of- 
ficer; John B. Wallace, Jr. and Parker Wil- 
son, assistant trust officers; Stuart C. Du 
Breuil, assistant treasurer and Frederic K. 
Bullard, assistant secretary. 


New York—Robert E. Jensen and Philip 
L. Glass have been made assistant cashiers 
of The Public National Bank and Trust 
Company of New York. 


Rochester—Security Trust Company has 
promoted George F. Stone, formerly treas- 
urer, to secretary and Earl G. Hoch, former- 
ly assistant secretary, to secretary to suc- 
ceed Mr, Stone. 


Springville—Wilford H. Whitmer has 
been elected president of Citizens National 
Bank, succeeding the late A. L. Neubach. 
Mr. Whitmer resigned as vice president of 
the Niagara National Bank, Buffalo, on 
May 1, to assume his new duties. 
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OHIO 


Coshocton—Walter F. Mielke has been 
named cashier of the Commercial National 
Bank, and a member of the board of direc- 
tors. He was formerly with the Ohio Nat- 
ional Bank of Columbus. 


Elyria—The Savings Deposit Bank & 
Trust Co. has elected R. G. Rockwood, form- 
erly manager of the credit department, ex- 
ecutive vice president to succeed William 
G. Barnes, who resigned. Claude Blanch- 
ard, vice president, was given the addition- 
al title of trust officer. 

Smithville—A. A. Hostetler has been 
chosen president of the Farmers & Mer- 
chants Bank, succeeding the late H. S. Rutt. 


Wakeman—C. H. McMann has been ap- 
pointed executive vice president and secre- 
tary of the Wakeman Bank. He had been 
vice president of the institution. K. C. 
Buckley was promoted from assistant cash- 
ier to cashier and treasurer, 


OREGON 


Portland—The United States National 
Bank has announced through its president 
the following changes in its official staff: 
J. J. Gard, comptroller, was elected cashier, 
succeeding W. M. Cook, vice president and 
cashier, who relinquishes the latter post to 
give his full time to the duties of senior 
vice president. Milton W. Rice, of the trust 
department was promoted to comptroller 
and Hal L. Stiles, assistant cashier, was re- 
lieved of his duties as chief clerk and as- 
sistant personnel director to devote more 
time to his executive duties. 


Portland—The First National Bank has 
announced a far-reaching staff change in 
its official personnel. 


C. C. Clarkson, manager of the Pendle- 
ton branch, has been promoted to be as- 
sistant vice-president and will be trans- 
ferred back to Portland as loaning officer 
in the main branch. 


Earl Wilkinson, assistant cashier and 
loaning officer in the main branch, has been 
made assistant vice president and will 
continue with his present work. Will Glass, 
who has been assistant manager in Pen- 
dleton, has been advanced to manager of 
that branch, and W. F. Savage, now as- 
sistant manager at the Enterprise branch, 
has been transferred to a similar position 
in Pendleton, and C. N. Miller, on the staff 
of the Enterprise branch, has been made 
assistant manager. 

Other promotions that have just been 
made among the staff of First National 
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bank are: George W. Stewart, assistant 
trust officer, to trust officer, and have sent 
R. A. Welch, an employe of the bank since 
1926, into the trust department as assist- 
ant trust officer. There is no change in 
the status of Blaine B. Coles, who con- 
tinues as vice-president, director and trust 
officer. 

It has become the custom, according to 
E. B. MacNaughton, president, for large 
trust companies to have two or more trust 
officers. Mr. Coles continues in full 
charge of the department, with Mr. Stew- 
art as second in command. 


Another promotion has sent Charles R. 
Deagle from the modernization loan de- 
partment to the Sixth and Morrison branch, 
where he has charge of the safe deposit de- 
partment. This position was formerly 
held by Bert Chappel, who resigned to be- 
come executive director of the finance de- 
partment of the city of Portland. Mr. 


Deagle had formerly been in the safe de- 
posit department of the main branch. 

An addition to the staff of the bank’s 
head office is M. L. Larson, formerly with 
the Tillamook branch. 

Commenting on the large number of 
changes made within the past two weeks 


in the First National’s staff, Mr. Mac- 
Naughton said: “These promotions are in 
line with our policy of selecting men from 
among our own employes for advancement 
as vacancies occur. Merit wins, and those 
who have been sent up the ladder to better 
positions have all won their spurs by dint 
of hard work and a display of the neces- 
sary ability to perform their duties at the 
standard required by the bank.” 


PENNSYLVANIA 


Carlislke—Charles W. Anderson has as- 
sumed his duties as president of the Car- 
lisle Trust Company. He succeeds Merket 
Landis who resigned because of ill health. 

Jennerstown—Directors of the Peoples 
State Bank have elected Mrs. Margaret 
O’Connell assistant cashier. 

Lewistown—Hugh B. McMeen has been 
elected president of the Lewistown Trust 
Company. He succeeds the late Elmer E. 
McMeen. 

Norristown—T. Allen Glen, Jr., succeeds 
the late Charles Johnston as president of 
the Peoples National Bank. He is only 35 
years old and came to the bank about a year 
ago as executive vice president. Stanley S. 
Anders was made trust officer and cashier, 
also a director. 
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Philadelphia—Robert L. Hilles has been 
elected president of the Second National 
Bank. He has been associated with the in- 
stitution for 12 years as a director and 
has served as chairman of the executive 
committee for six years, 

Punxsutawney—P. L. Brown was recent- 
ly elected president of the Punxsutawney 
National Bank to succeed Eugene H. Win- 
slow who resigned. 


SOUTH CAROLINA 


Charleston—Hugh C. Lane was elected 
on May 4 assistant to the president of the 
Citizens Southern Bank. 

Orangeburg—M. E. Zeigler who has been 
serving as acting president of the Bank of 
Cape has recently been elected president to 
succeed the late J. I. Valentine. 


TENNESSEE 


Knoxville—William Rule, Jr., formerly 
assistant to the president, has been elected 
vice president of the Commercial Bank and 
Trust Company. 

Nashville—H, L. Austin, assistant trust 
officer of the Hamilton National Bank, 
Knoxville, will join the trust department of 
the Third National Bank on June 1. 

Shelbyville—H. E. Williams, formerly 
vice president of the First National Bank 
of Shelbyville has resigned to become execu- 
tive vice president of the Bank of Com- 
merce, Morristown. 


VIRGINIA 


Alexandria—Directors of the Citizens 
National Bank have announced the follow- 
ing promotions and elections for that insti- 
tution: Clyde C. Lamond, elected president; 
George F. Downham, formerly assistant 
trust officer, elected trust officer; C. C. 
Brown, formerly assistant vice president, 
elected vice president. 

Norfolk—The National Bank of Com- 
merce has announced the elections of John 
S. Alfriend, formerly assistant to the presi- 
dent, to executive vice president and §, T. 
Northern, cashier, to vice president and 
cashier and I. T. Van Patten, Jr., was ad- 
vanced from assistant vice president to 
vice president. 


WEST VIRGINIA 


Charleston—Andrew A. Payne, a member 
of the law firm of Payne, Minor, Ray, Maier 
& Davis, has- recently been elected a vice 
president of the Central Trust Company. 
Mr. Payne will sever his connections with 
the law firm and devote his entire time to 





TRUST COMPANIES 


his duties as an official of the trust com- 
pany. 


CANADA 


Montreal—The Bank of Montreal has an- 
nounced the following appointments in its 
official personnel: R, J. Cock, formerly at 
Winnipeg, to be manager at Goldfields, 
Sask.; A. J. N. Foss, formerly of superin- 
tendent’s department, Winnipeg, to be as- 
sistant manager at Calgary, Alta.; A. Mac- 
pherson, formerly assistant manager at Cal- 
gary, Alta., to be associate manager at Chi- 
cago, Ill.; J. R. Gervais, formerly at Rich- 
mond, Que., to be accountant in charge at 
Senneterre, Que.; C. W. Cook, formerly ac- 
countant at Sherbrooke, to be manager at 
Canso, N. S.; R. G. Eldridge, formerly man- 
ager at Mahone Bay, to be manager at Cor- 
ner Brook, Nfld. 


Montreal—The London and Western 
Trust Company announces the appointment 
of John Godwin, formerly head office ac- 
countant at London, as treasurer. Mr. God- 
win has had many years’ experience in every 
department of the trust business, having en- 
tered the field in 1918 with the Montreal 
Trust Company at its Winnipeg branch, be- 
ing transferred to the head office of the 
company at Montreal in 1928. He entered 
the service of the London and Western 
Trust Company in 1931. 


-———.-0 


Trust Institution Briefs 


Los Angeles, Calif—Control of the 
Phoenix National Bank and the Phoenix 
Savings Bank & Trust Co., total resources 
aggregating $13,600,000, has been acquired 
by the Giannini banking interest, according 
to a United Press release. The Giannini 
interest also has gained control of the First 
National Bank of Arizona, Phoenix, with 
resources of $6,500,000. 

San Francisco, Calif.—The Bank of Amer- 
ica announced on April 28, that its stock- 
holders had approved a two-for-one stock 
split to facilitate distribution of the stock 
to shareholders of the Transamerica Corp. 


Hammond, Ind.—The Calumet National 
Bank of Hammond was chartered by the 
Comptroller of Currency on April 30. It is 
a conversion to the National System of the 
Calumet State Bank. Full trust powers 
were granted. 

Chicago, Ill—The Merchandise National 
Bank of Chicago represents a conversion to 
the National System of the Merchandise 
Bank and Trust Company. 
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Paintsville, Ky.—The First National Bank 
of Paintsville has been granted limited trust 
powers. 


Milford, Mass.—The Home National Bank 
of Milford has been granted supplemental 
trust powers. 

New York, N. Y.—The Chase National 
Bank has opened a new department, the 
Mortgage Certificate Loan Department. It 
is the objective of this department to con- 
tinue, in general, to provide the facilities 
formerly afforded by the Mortgage Certifi- 
cate Loan Corp. The bank has purchased 
substantially all the assets of the above 
mentioned corporation. 

North Wilkesboro, N. C.—The North- 
western Bank of North Wilkesboro was re- 
cently organized through the consolidation 
of four N. C. banks. The banks were Mer- 
chants & Farmers Bank of Bakersville and 
Burnsville, the Watauga Bank of Boone and 
Blowing Rock, the Bank of Sparta and the 
Deposit & Savings Bank of North Wilkes- 
boro. Resources approximate $3,000,000. 
Robert Lee Doughton, president of the De- 
posit & Savings Bank of North Wilkesboro, 
was elected chairman. R. A. Doughton, 
president of the Bank of Sparta, was named 
to the presidency. 

Portland, Ore.—H. C. Pfund, formerly of 
Des Moines, Ia., has been elected secretary 
of the Oregon Bankers Association to suc- 
ceed T. P. Cramer, Jr., resigned. 

Portland, Ore.—Dean Vincent, president 
for almost 19 years of the Portland Trust 
& Savings Bank, has announced a new 
firm, Dean Vincent, Inc. It will serve as 
financial correspondent for the Metropoli- 
tan Life Insurance Company in Oregon 
and southwestern Washington area. 

Pittsburgh, Pa. — Kenneth Buffington, 
formerly vice president in charge of trusts 
at the Colonial Trust Company, and presi- 
dent of the Fiduciaries Association of Al- 
legheny County, has announced the form- 
ation of the law firm Hunter & Buffington. 

Clifton’ Forge, Va.—The Mountain Na- 
tional Bank has been granted full trust 
powers. 

Seattle, Wash.—Cebert Baillargeon, pres- 
ident of the Seattle Trust and Savings 
Bank, has announced the purchase of the 
Tower Savings Bank by his institution. 
More than $2,000,000 in assets are ac- 
quired by the Seattle Trust as a result 
of the purchase. Frank E. Burns, presi- 
dent of the Tower.Savings Bank, becomes 
acting vice-president and a director of the 
Seattle Trust & Savings. 





The Trust Officer’s Library 


The Purchase of Common Stocks as 
Trust Investments 


C. ALISON SCULLY, Vice President, The Bank 
of the Manhattan Company, New York, The Mac- 
millan Company, New York. $1.00. 


An unusually timely little book. It seeks 
to clarify the question of whether a trus- 
common stocks without being personally 
liable in case of loss. The author expresses 
the opinion that trustees should be per- 
mitted to buy common stocks for trust 
funds, but that the purchase must be sup- 
ported by considered judgment and sound 
opinion. The history of the whole question 
is traced through the decided cases and the 
problem is discussed in the light of both 
deflation and inflation. 

In this connection the author takes the 
position that the purpose of a trust initially 
and now is to furnish the beneficiary with 
a useful income. That purpose, he con- 
tends, is not fulfilled unless the income is 
of sufficient purchasing power to be of real 
benefit, even though the trustee achieves 
a bookkeeping triumph in preserving the 
nominal book value of the trust intact and 
receiving regular income at a nominally 
fair rate. 


———— 


The Untold Stories of Business 


HUMPHREY B. NEILL. Kingsport Press, Inc., 
New York. $1.00. 


The author states that this book “has an 
axe to grind. It is a business book, preach- 
ing the power and influence of books in 
business.” It is his belief that books about 
business can sway opinions in favor of a 
given industry and a specific business or- 
ganization. 

Apart from the theme of this volume, it 
is exceedingly interesting reading, dis- 
cussing, among other institutional books, 
those on banks. The final part of the work 
is given to an illustrated story of book 
making which is most fascinating. “Prac- 
ticing what it preaches”, the book is hand- 
somely bound, making it very attractive. 
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The Taxing Power — State Income 
Tax 


WALTER K. TULLER, Member of Los Angeles, 
Calif. Bar. Callaghan & Co., Chicago. $8.00. 


Here is something new on taxation, a 
work distinctly different from the plethora 
of volumes on how to minimize the tax bur- 
den and the general discussions of this sub- 
ject. Mr. Tuller’s objective is to show that 
almost all state income tax laws violate the 
Fourteenth Amendment to the Federal Con- 
stitution and hence are unconstitutional. 
The three major bases for this conclusion 
are that (1) income from extrastate sources 
is taxed; (2) proper deductions are not pro- 
vided for; and (3) incomes are taxed at 
graduated rates. 

The author advances in support of these 
contentions some interesting if not orig- 
inal arguments based on the assumption 
that an income tax is a tax on property. 
The success of his thesis in persuading the 
courts seems unlikely as the problem ap- 
pears definitely settled by Cohn v. Graves,* 
wherein the Supreme Court upheld the val- 
idity of a tax on the income of a resident 
from foreign real property. 


————0 


Law of Wills 


Edward Thompson Co. New York. 


This is another in the series of treatises 
prepared by these publishers on various 
phases of New York law, and possesses on 
the whole the same excellent features. Al- 
though written some years ago, these two 
volumes are kept up to date by cumulative 
supplements so that they constitute a most 
valuable reference in solving legal problems 
incident to wills and estate administration. 

The extensive citation of decisions on 
many points has one disadvantage: the pos- 
sibility of confusion arising from the ques- 
tion, “Where does one begin?” Of neces- 
sity, also, is the comparatively large num- 


*See 63 Trust Companies Magazine 404 (Sept. 
1936) reporting the New York court’s decision 
which was affirmed on appeal. 
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ber of old cases cited, when in all probabil- 
ity a more recent case has covered the same 
subject. . 

It should be stated, however, that, coun- 
teracting this objection, in large part, is 
the fact that, if a case has any significance 
whatever, it will be found in the footnotes. 
What is more important, too, is the com- 
pleteness of the text. 


0 


How to Evaluate Financial State- 
ments 


ALEXANDER WALL. Harper & Bros. $4.00. 


The author, who has had a wide expe- 
rience in the analysis of financial state- 
ments, presents in this volume the basic 
factors to be considered in analyzing the 
credit position of a company. The signi- 
ficance of the various measurements of 
credit strength, such as sales to receivables, 
current ratio, worth to debt, etc., is dis- 
cussed and the author emphasizes the im- 
portance of not relying too heavily upon 
one or two such indices: 


“This whole system of analysis is based 
upon the firm belief that one or even two 
proportions do not measure properly the 
true credit strength, as shown by any state- 
ment. Neither do the movements of one or 
two proportions indicate a trend. The 
number of possible proportions which could 
be used is quite a formidable number.” 

A series of 15 case studies which com- 
prises the second half of this volume is val- 
uable in indicating the applications of the 
principles discussed earlier. 

Reviewed by Dr. Jules Backman 


a 


A New Booklet on Travel In Europe 


The Midland Bank has just issued a book- 
let under the title of “Travel in Europe.” 
The work is a very useful and up-to-date 
guide to existing exchange and currency 
conditions. in the European countries most 
frequented by travellers and should prove 
of great service to intending visitors to 
those countries. Copies of the booklet, con- 
sisting of 20 pages of convenient size for 
the pocket, may be procured without charge 
on personal or written application to the 
Head Office, Poultry, London, E.C. 2, the 
Overseas Branch, 122 Old Broad Street, 
London, E.C. 2, or any other branch of the 
Midland Bank or of its affiliated banks— 
the Belfast Banking Company, The Clydes- 
dale Bank and the North of Scotland Bank. 


Federal Banking Laws 


JOHN EDSON BRADY. The Banking Law Jour- 
nal, Cambridge, Mass. 


This 1936 edition brings together in one 
volume the federal statutes applicable to 
national banks and state bank members of 
the Federal Reserve System. The purpose 
of the compilation is to provide a systema- 
tic and comprehensive reference manual to 
the widely scattered laws on this subject. 
Parallel tables make the book all the more 
valuable. 


a 


Where Are We Going? 


E. C. HARWOOD. American Institute For Econ- 
omic Research, Cambridge, Mass. $1.00. 


This 85-page pamphlet is an attempt to 
“foresee the future with sufficient accuracy 
to warrant basing individual action on an 
expectation of the future predicted” there- 
in. While admitting of the skepticism with 
which prophecies of this nature are met, 
the author is of the opinion that it is safe 
to venture a prediction of the future be- 
cause “events of the past few years and 
the present have confirmed a long series of 
predictions based on similar analyses.” 


———0 


Speculative Excesses 


In considering booms and depressions, 
you cannot leave out of account the im- 
portant factor of mass psychology. In 
periods of inflation, the average Ameri- 
can becomes a gambler. He abandons 
all the conservative principles upon 
which he was reared. He thinks of him- 
self as a Napoleon of finance. He neg- 
lects his ordinary business and concen- 
trates on the security or commodity mar- 
kets. Then the structure collapses and 
he goes to the other extreme. He loses 
his faith in all the instruments of credit 
and joins in a mad scramble for cash. 
Thus the vicious spiral of deflation is 
intensified. Perhaps the most effective 
safeguard against speculative excesses 
is a campaign of public education, and 
we bankers must not overlook the poten- 
tialities of our vast army of employees 
in this direction.—Tom K. Smith, Presi- 
dent, American Bankers Association, be- 
fore Indiana Bankers Association Con-. 
vention. 





Fiduciary Association Activities 


Thirteenth Annual Meeting of 
Boston Corporate Fiduciaries 
Association 


The Corporate Fiduciaries Association of 
Boston, one of the oldest fiduciary organiza- 
tions, which has remained continuously ac- 
tive in the country, held its Thirteenth An- 
nual Dinner Meeting on May 3. 

President Sohier in reviewing the past 
year’s activities placed special stress on the 
efforts being made to bring about a state- 
wide code between corporate fiduciaries and 
the bar. 

The following officers and members of the 
executive committee were elected: president, 
Robert Baldwin, Second National Bank; vice 
president, A. Stanley North, The First Na- 
tional Bank; treasurer. James C. Donahoe, 
Webster & Atlas National Bank; secretary, 
Harold B. Driver, Old Colony Trust Com- 
pany. 

For Members of the Executive Committee 
for a period of three years: W. Davies 
Sohier, Jr., Boston Safe Deposit & Trust 
Company; Frederick A. Carroll, The Na- 
tional Shawmut Bank. 

The new president, Mr. Baldwin, in his 
remarks particularly referred to the ques- 
tion of fees and his earnest desire this year 
to endeavor to bring about a schedule of 
fees to be adhered to, even though they 
have no “police power.” A schedule of fees 
has been submitted to the Boston Clearing 
House Association, and it is hoped that the 
Clearing Houses will adopt a Schedule of 
Fees. 

The Executive Committee has authorized 
Guy Newhall, who is the Massachusetts 
legal contributing editor for Trust Compan- 
ies Magazine, to abstract Massachusetts 
Supreme Court Decisions as soon as re- 
leased. His digests will be distributed to 
the members and to many of the legal pro- 
fession. 

Mr. Newhall was the speaker for the 
evening and reviewed in a very interesting 
manner many of the recent Supreme Court 
decisions of that Commonwealth. At the 
close of his talk a general discussion was 
- held, and Mr. Newhall answered many ques- 
tions. 


Osmer Heads Fiduciaries 
Association 


At a recent meeting of the Fiduciaries 
Association of Allegheny County, Pa. of- 
ficers for the ensuing year were elected. G. 
A. Price, vice president of the Peoples- 
Pittsburgh Trust Company and chairman of 
the Trust Company Section, Pennsylvania 
Bankers Association, discussed trust legis- 
lation pending at the State capital, and J. 
B. Blackburn, of the University of Pitts- 
burgh, discussed “Some Trust Problems.” 

The officers elected were as follows: 
president, Gilbert G. Osmer, Trust Officer, 
Union National Bank; vice president, H. 
Ralph Sauers, Trust Officer, Commonwealth 
Trust Company; secretary-treasurer, Don 
C. England, Trust Officer, Fidelity Trust 
Company. 

Executive Committee, A. M. Scully, vice 
president, Union Trust Company; J. T. Ir- 
vin, trust officer, Caraopolis Trust Com- 
pany, and Robert Monroe, III, vice presi- 
dent in Charge of Trusts, Colonial Trust 
Company. 


South Carolina Meet 


The Trust Division of the South Car- 
olina Bankers Association held its Con- 
vention meeting in Charleston on the 
morning of May 5. As is the custom, 
after breakfast the meeting was called 
to order by President J. H. McGee, as- 
sistant vice president and trust officer of 
the South Carolina National Bank of 
Charleston. 

As this is not the annual meeting of 
the Division, no officers were elected and 
an informal discussion with regard to 
problems of the Trust Division engaged 
the attention of those present with par- 
ticular reference to some legislative plans 
which were called to the attention of the 
Division by the President. 

A special committee was appointed to 
confer with Edward A. Wayne, Chief 
State Bank Examiner, for the particular 
purpose of looking into the question of a 
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revision of the laws relative to Trust In- 
vestments. It was not considered ad- 
visable at this time to enter into any 
other legislative matters as the South 
Carolina legislature is about to adjourn 
and the only bill which had been intro- 
duced affecting trust activities had been 
continued until the next session. 


Henry S. Johnson,, Director of Inform- 
ation of the Farm Credit Administration, 
Columbia, was the speaker for this occa- 
sion and in unique and delight manner 
recalled to those present the qualifica- 
tions and duties of the executive officers 
of Trust Departments and their relation 
to the Trust Division as a whole. The 
substance of Mr. Johnson’s address is 
published in this issue. 


Trust Legislation in Louisiana 


Walter B. Jacobs, president of the Louis- 
iana Bankers Association and vice president 
and cashier of the First National Bank, 
Shreveport, said in his address at the re- 
cent convention: 


“Your association is deeply interested in 
this matter (trust legislation). Our trust 
section has been very active in the interest 
of all banks of this state and its committee 
on legislation has been working earnestly 
in an endeavor to remedy the present de- 
plorable situation. The state banking de- 
partment is in full agreement with our 
view in this matter and has pledged its 
wholehearted support. 


This is a subject which is of vital im- 
portance to every bank in Louisiana. It 
is high time that every banker in our asso- 
ciation recognizes that fact and convinces 
his representatives in our state government 
that the situation should be corrected once 
and for all, for as it stands Louisiana now 
denies a citizen the right to place his prop- 
erty in trust for the protection of those 
who need protection.” 


Resolutions were presented by J. W. Beas- 
ley, vice president of the Guaranty Bank 
and Trust Company, with the approval of 
the executive council, proposing legislation 
to enact a new and enlightened trust law, 
embodying provisions advocated by presi- 
dent Jacobs. A check on trust funds find- 
ing their way into foreign fields is sought. 
It was explained that the Louisiana invest- 
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ment market needed the sale of these secur- 
ities and also the state was the loser of 
large sums in inheritance taxes and other 
revenues under the present law. 


Mid-Continent Meeting 


Legal aspects of trust business is one 
of the topics to be studied at the first 
Mid-Continent Conference on Banking to 
be held at the University of Tulsa, Okla- 
homa, June 8-11. The conference will 
follow a new plan of having lectures at 
night to be followed by discussions in 
the morning. Dr. A. M. Paxson, dean 
of the University college of business ad- 
ministration, is director of the confer- 
ence and Roy M. Huff, Trust Officer, The 
First National Bank and Trust Company, 
Tulsa, is assistant director. 


Philadelphia Corporate Fidu- 
ciaries Re-elect Steere 


At a recent meeting of the Corporate 
Fiduciaries Association of Philadelphia, 
Jonathan M. Steers, vice president of the 
Girard Trust Company, was _ re-elected 
president for the ensuing year. Other of- 
ficers are Edgar W. Freeman, vice pres- 
ident, Corn Exchange National Bank & 
Trust Co., vice president, and Robert U. 
Frey, assistant treasurer of the Pennsyl- 
vania Co. for Insurances on Lives and 
Granting Annuities, secretary-treasurer. 


The Security Market 


The developments of the past two months 
have again demonstrated that the action of 
the security markets is a more potent in- 
fluence in shaping business sentiment than 
are all the figures of production and profits. 
Except for the strikes we have been having 
an almost unbroken series of reports of 
increased production, greater volumes of 
trade, higher earnings, more construction, 
and favorable agricultural prospects. 
Nevertheless stock and bond prices have 
had an important decline, and the quota- 
tions for many sorts of commodities have 
moved downward. The result has been a 
harvest of gloomy warnings about an im- 
pending decline in general business. 


Cleveland Trust Company Business Bulletin 
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The following attorneys, recognized authorities on fiduciary law, are collab- 
orating with Trust Companies Magazine to provide succinct digests of the most 
pertinent current decisions affecting fiduciaries. The case reports in the suc- 
ceeding section are selected and briefed at their discretion. 


CALIFORNIA: Walter L. Nossaman—Trust Counsel, Security-First National Bank of 
Los Angeles 

COLORADO: Montgomery Dorsey—Hughes & Dorsey, Denver 

CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 

DELAWARE: Paul Leahy—Ward & Gray, Wilmington; Counsel, Delaware Trust Co., 
Union National Bank, Central National Bank, Industrial Trust Co. 

DISTRICT OF COLUMBIA:* Arthur C. Keefer—Attorney-at-law, Washington, D. C.; 
Professor of ‘Real Property, Washington College of Law 

FLORIDA: Warren L. Jones—Fleming, Hamilton, Diver & Lichliter, Jacksonville; 
Counsel, Barnett National Bank 

GEORGIA: Pope F. Brock—Spaulding, Sibley, Troutman & Brock, Atlanta; Counsel for 
Trust Company of Georgia 

ILLINOIS: R. J. Frankenstein, Jr.—Chapman and Cutler, Chicago; Counsel, Harris Trust 
& Savings Bank 

INDIANA: William H. Krieg—Jones, Hammond, Buschmann & Gardner, Indianapolis; 
Counsel for Indiana State Bankers Association 

IOWA: Eugene D. Perry—Stipp, Perry, Bannister & Starzinger, Des Moines 

KANSAS: Marlin S. Casey—Counsel, Columbian Title & Trust Company, Topeka 

KENTUCKY: Squire R. Ogden—Gordon, Laurent, Ogden & Galphin, Louisville 

LOUISIANA: John M. Wisdom—Wisdom & Stone, New Orleans 

MAINE: Carroll S. Chaplin—Chaplin, Burkett & Knudsen, Portland 

MARYLAND: J. Crossan Cooper, Jr.—Venable, Baetjer & Howard, Baltimore 

MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn; Reporter and Lecturer for 
Corporate Fiduciaries Assn. of Boston 

MICHIGAN: George B. Shaeffer—Shaeffer and Dahling, Detroit; Counsel for Union 
Guardian Trust Company 

MINNESOTA: James E. Dorsey—Junell, Fletcher, Dorsey, Barker & Colman, Minne- 
apolis; Counsel for First National Bank & Trust Company, Minneapolis 

MISSOURI: Edgar H. McCulloch—Thompson, Mitchell, Thompson & Young, St. Louis 

NEBRASKA: Frank D. Williams—Hall, Cline & Williams, Lincoln 

NEW JERSEY: J. Fisher Anderson—Counsellor-at-law, Jersey City; Counsel, New 
Jersey Bankers Association 

NEW YORK: David Kelly—Mitchell, Taylor, Capron & Marsh, New York; Counsel for 
City Bank Farmers Trust Company 

NORTH CAROLINA: Irving Carlyle—Manly, Hendren & Womble, Winston-Salem 

OHIO: Raymond T. Sawyer—Counsel, The Cleveland Trust Company, Cleveland 

OKLAHOMA: J. C. Pinkerton—Associate Counsel, First National Bank & Trust Co., 
Tulsa 

OREGON: Earl S. Nelson—Griffith, Peck & Coke, Portland 

PENNSYLVANIA: R. M. Remick—Saul, Ewing, Remick & Saul, Philadelphia 

RHODE ISLAND: Colin MacR. Makepeace—Tillinghast, Collins & Tanner, Providence 

TENNESSEE: Charles C. Trabue, Jr.—Trabue, Hume & Armistead, Nashville 

TEXAS: Robert Ring—Counsel, Houston Land & Trust Company, Houston 

VIRGINIA: Ellsworth Wiltshire—Wiltshire & Rives, Richmond 

WASHINGTON: Charles T. Donworth—Donworth, Paul & Donworth, Seattle; of 
Counsel for Seattle Trust & Savings Bank 

WISCONSIN: Ralph M. Hoyt—Fawsett, Shea & Hoyt, Milwaukee 

PROVINCE OF ONTARIO, Canada: T. D’Arcy Leonard, K.C.—Leonard & Leonard, 
Toronto 

PROVINCE OF QUEBEC, Canada: Brooke Claxton—Stairs, Dixon & Claxton, Montreal 


*Includes U. S. Supreme Court and Board of Tax Appeals reports. 
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Accounting—Court—Petition for Re- 
moval of Executor—Failure of Pe- 
titioner to Sustain Burden of Proof 
As Affecting Duty to Account. 


Iowa—Supreme Court 
In re Smith’s Estate, 271 N. W. 888. 


A petition for removal of an executor al- 
leged that the executor negligently had 
failed to collect a certain certificate of de- 
posit, that the estate had not been closed 
within the statutory period and prayed that 
the executor be removed and be required to 
account for the certificate of deposit. The 
court held that the burden was on the pe- 
titioner to show that the executor was neg- 
ligent and that the estate suffered a loss 
by reason of such negligence. After hear- 
ing the evidence, the trial court denied the 
petition for removal and relieved the execu- 
tor from any duty to account for moneys 
lost by reason of his failure to collect the 
certificate of deposit. 

HELD: 1. The court properly placed 
the burden on the petitioner to show that 
the executor was negligent and also that 
the estate suffered loss by reason of his 
negligence. 

2. The trial court was wrong in releasing 
the executor from any further duty to ac- 
count to the estate in connection with the 
certificate of deposit. The duty of the ex- 
ecutor so to account is not connected with 
the failure of the petitioner to prove by a 
preponderance of the evidence that the es- 
tate had suffered damages by reason of the 
negligence of the executor. As to whether 
or not the executor had fully accounted 
could be determined upon objections to his 
final report. 


‘iteaimmiaciti tas 
Assets—Protection—Right of Heirs 
to Sue to Recover Property of 
Estate as Against Executor Act- 
ing Adversely to Estate’s Interest. 


California—District Court of Appeal 


Landis v. First National Bank of Lamanda Park, 
89 Cal. App. Dec. 175. 


Complaint in suit by legatees and devisees 
of Flatt, deceased, alleged that among as- 
sets of estate were 137 shares of stock of 
defendant national bank which had been 


Decisions 


pledged by decedent to Citizens Commercial 
Trust & Savings Bank to secure notes of 
decedent held by that bank. One Grimes, 
executor of estate, was President of defen- 
dant bank and in collusion with other of- 
ficers of defendant bank had caused pledgee 
to sell stock to one S, a dummy for defen- 
dant bank. Stock sold for $25 per share, 
whereas it appeared defendant bank had 
already arranged for its sale to outside per- 
sons for $250 per share. Complaint de- 
manded accounting for value of stock. Judg- 
ment of dismissal on sustaining demurrer, 
reversed. 

HELD: (1) Complaint shows that Grimes 
used position as President of defendant bank 
in manner adverse to interest of estate, of 
which he was executor. This constitutes 
breach of trust for which it seems, inferen- 
tially, defendant as a participant, is liable. 

(2) No demand on Grimes necessary to 
prosecute action. Beneficiary of estate may 
prosecute action where personal represen- 
tative cannot or will not act or disqualified 
by collusion. 

———_ 9 
Compensation — Allowance of Com- 
missions On Intermediate Account- 
ing. 


New Jersey—Court of Chancery 
In re McMillan, 120 N. J. Eq. 432. 


The Trustees on an intermediate account- 
ing showing a corpus of approximately $2,- 
000,000, applied for a commission on cor- 
pus of $10,000 which would be slightly less 
than one-half of one percent on the value 
of the corpus. 


HELD: 1. Under the statute, total com- 
missions on corpus cannot amount to more 
than five percent at the time of final ac- 
counting and it would be improper to make 
an allowance which would exhaust or en- 
danger the maximum fees permissible, as 
in case of a substitution of trustee it would 
require the succeeding trustee to act with- 
out adequate compensation for conservation 
of corpus. 


2. As the trust would terminate on the 
death of the life beneficiary who is sixty- 
seven years old, with a short expectancy of 
life, and as the amount of commissions to 
be allowed for future services would not be 
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for a very large percentage of the entire 
life of the trust, an allowance of less than 
one-half of one percent would not reduce 
the amount of commissions available for fu- 
ture services beyond a safe point. Appli- 
cation granted for the allowance of $10,000 
to be paid from the corpus on account of 
services. 


a Se 


Corporate Trust—Trustee—Power of 
Trustee To Bid In Mortgaged Prop- 
erty In Absence of Express De- 
claration 


Indiana—Supreme Court 
Christ v. Collins, et al., 6 N. E. (2d) 698. 


Appeal by an individual bondholder from 
a judgment of Lake Superior Court No. 2 
directing the Sheriff of Lake County, In- 
diana, to deliver a certificate of sale of 
mortgaged real estate on foreclosure to the 
Trustee for the bondholders who, without 
express authority under the terms of the 
trust, tendered a bid at the mortgage fore- 


closure sale on behalf of all bondholders, - 


and who offered to receipt the judgment on 
behalf of all bondholders. 


HELD: Reversed. 


The question for decision, raised for the 
first time in the Supreme Court of Indiana, 
was whether a Trustee under a mortgage 
having no express authority under the mort- 
gage deed of the trust, has the power to 
bid in the mortgaged property at the Sher- 
iff’s sale thereof on behalf of all of the 
bondholders, and to pay for said property 
by receipting said judgment on behalf of 
all bondholders, over the protest and ob- 
jection of one of the individual bondholders. 


The court reviewed the leading cases on 
the question and gave consideration to the 
line of cases of which Nay Aug Lumber 
Company v. Scranton Trust Company, 240 
Pa. 500, 87 Atl. 843 (1913), is the first, 
and which hold that. a Trustee has such 
power. The court, however, chose to fol- 
low the line of cases which holds that a 
Trustee for bondholders does not have such 
power, the first of which was Bradley v. 
Tyson, 33 Mich. 337 (1876), and adopted 
the reasoning given by the court in the case 
of Detroit Trust Company v. Stormfeltz- 
Lovely Co., 257 Mich. 655, 242 N. W. 227 
(1932), where the court said: 

“A bondholder has the right to insist upon his 


contract, even if eventually he should fare worse 
by insisting upon his share of a sale for cash, 
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together with the right to look to the responsibil- 
ity of the mortgagor for a proportionate share of 
the deficiency. He is not bound to become an own- 
er in common of a beneficial interest in a trust 
which may run on for many years and from which 
he may realize cash, stocks, bonds, or other se- 
curities that eventually may net him more or less 
than the amount he would have received had the 
property been sold for cash.” 


NOTE: Compare First National Bank v. 


Bryn Mawr Building Corp., 64 Trust Com- 
Companies Magazine 380 (March, 1937). 
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Distribution—Joint and Survivorship 
Account Not Assets of Estate of 
Creator 


Ohio—Supreme Court 
Sage v. Flueck, 132 O. S. 377. 


Decedent opened a joint and survivorship 
savings account in the names of herself, her 
brother Theodore, and her sister Catherine, 
the account bearing the legend “payable to 
either or the survivor.” Decedent retained 


exclusive possession of the passbook evi- 
dencing the account until her death. 


Following decedent’s death her sister 
Catherine withdrew a portion of the ac- 
count, and this action is instituted by de- 
cedent’s executor to recover as assets of the 
estate the sum so withdrawn, 


HELD: A surviving joint depositor has a 
right to the proceeds of a joint and sur- 
vivorship account, not as an incident of 
joint tenancy, which is not recognized in 
Ohio, but arising out of the contract of de- 
posit, which contract was here evidenced 
by the signature card signed by the three 
joint depositors, and the passbook. A 
transfer of this nature is not a gift of the 
deposit as such, but rather a gift of the 
interest therein created by the contract, and 
exclusive possession of the passbook by the 
creator of the account, while a material cir- 
cumstance, is not decisive of the rights of 
the parties. 


The Court states in part as follows: 


“Under this contract of deposit Francis Schmitt 
created and vested in Theodore and Catherine, 
in praesenti, a joint interest in the deposit, equal 
to her own, with unlimited right to draw upon it 
during their mutual lives, and with a survivor- 
ship right in the entire balance upon the death of 
one or more of the joint depositors. Upon the 
death of Frances Schmitt the entire balance of the 
account passed to the survivors, Theodore J. 
Schmitt and Catherine Flueck. Consequently, the 
executor of the estate of Frances Schmitt, de- 
ceased, is devoid of any right whatever to any 
portion of this fund. 
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“A joint and survivorship account entered into 
by and between two or more parties ‘is a con- 
tract inter vivos, carrying a present, vested inter- 
est, and can in no wise be affected by the laws of 
descent and distribution.’ Olef, Admr. v. Hodapp, 
Gdn., 129 Ohio St., 432, 195 N. E., 838.” 


NOTE: The decision appears to be con- 
tra to that of the Rhode Island court in 
Peoples Savings Bank v. Rynn, reported on 
page 381 of the March issue, unless some 
distinction could be made on the ground 
that in the Rhode Island case the wife was 
not aware of the existence of the account. 
In view of the reasoning of the Ohio court, 
however, I question whether this would be 
a valid distinction. 


——————0 


Investment Powers — Liability of 
Trustee In Making Unauthorized 
Investments 


New York—Supreme Court, Appellate Division, 
First Dept. 


Mills v. Bluestein, New York Law Journal, March 
31, 1937. 


City Chamberlain invested money belong- 
ing to an infant deposited with him, pur- 
suant to an order of the Supreme Court, in 
a mortgage guaranteed by a title company, 
without investigation as to the value of the 
property securing the loan. The mortgage 
certificate stated that the mortgage con- 
stituted a legal investment for trust funds 
under the laws of the State of New York, 
but in fact the value of the property se- 
curing the loan was not sufficient to make 
the mortgage a legal investment. An or- 
der of the Supreme Court surcharging the 
Chamberlain was affirmed by the Appellate 
Division. 

In the course of the opinion the court 
took the position that where a _ trustee 
makes investments not specifically author- 
ized by statute, he is not a guarantor if he 
has proceeded faithfully, diligently and 
prudently, but that the failure of the Cham- 
berlain to make any independent investiga- 
tion constituted a failure to proceed with 
diligence and prudence. The court recog- 
nized that numerous decisions had reached 
a contrary conclusion. 


The court also held that Chamberlain 
should not be surcharged solely because at 
the time the participation was purchased a 
tax lien existed on the property, it appear- 
ing that the lien was subsequently paid in 
full. 


641 


Jurisdiction—Necessity of Notice to 
Incompetent — Appointment of 


Guardian by Foreign Court. 


Iowa—Supreme Court 
Turner v. Ryan, 272 N. W. 60. 


R. was the testamentary trustee for an 
incompetent S. Some years after he com- 
menced to act as such he took S. to Califor- 
nia, purchased her a home and settled her 
there with a companion. Friction develop- 
ing between this companion and R., pro- 
ceedings were taken in the California 
courts whereby a guardian was appointed 
there for S. R. in the meantime made ap- 
plication to the court in Iowa for appoint- 
ment as guardian of the person of S., no 
notice being served upon the incompetent. 
R. attacked the jurisdiction of the California 
court for the reason that the domicile of S. 
as an incompetent remained in Iowa and 
the California court could acquire no juris- 
diction or authority to appoint a guardian 
for her. 

HELD: 1. The record failed to show 
that S. was an idiot or imbecile or ever ad- 
judged to be so. The record of the appoint- 
ment of the California guardian was reg- 
ular in every respect. 

2. No notice having been served upon S. 
of the application of R. for his appointment 
as guardian of her person, the Iowa court 
had no jurisdiction to make an appointment. 

a 
Life Tenant and Remainderman — 

Dividend Declared By National 

Bank Payable In Stock of Security 

Affiliate Is Income 


Illinois—Supreme Court 
Whiting v. Hagey, 366 Ill. 86. 


Opinion of Appellate Court in this case, 
287 Ill. App. 211, reported in the December 
issue of Trust Companies Magazine, page 
760, was affirmed by the Illinois Supreme 
Court on April 16, 1937. 


Mortgage Certificates Not Illegal 


The purchase by a fiduciary of guaran- 
teed mortgage certificates has been held not 
an illegal investment under the New York 
Decedent Estate Law, according to a de- 
cision of the Court of Appeals, highest 
tribunal in the state, rendered in Matter 
of Stupack on April 27. The case has just 
appeared in the official reports. A more 
complete discussion will appear in the next 
issue. 
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Powers—Limitations — Devise with 
Full Power of Disposition Held to 
Empower Devisees to Mortgage 


North Carolina—Supreme Court 
Ferrell v. Metropolitan Life Insurance Co. 211 


N. C. 423. 


Suit was brought by plaintiff against de- 
fendant to cancel a certain note secured by 
deed of trust, which had been duly recorded, 
held by the defendant, as being a cloud 
upon the title of plaintiff to the certain 
land in controversy. Title to the land cov- 
ered by the mortgage was derived through 
a will providing as follows: 

“It is my will that my said sons, having 
paid over the insurance money as directed 
in this item, shall have the right to dispose 
of their respective shares by deed or will 
in fee, but if either or all of them shall die 
without issue seized and possessed of their 
share, then I devise the shares of such as 
shall die without issue and without having 
disposed of the same to my other children 
born to me by my said wife, except my son, 
Jerry, who has already had his share of my 
estate.” 

The question involved was did the power 
of sale contained in the will extend to and 
include the right to mortgage the land in 
controversy. In discussing the matter, the 
Court called attention to the principle well 
settled by the weight of authority, that a 
mere naked power to sell given to an agent 
or attorney, or to the trustee of any or- 
dinary trust, does not include the power 
to mortgage, but held that since the power 
of sale conferred upon the donees was un- 
limited and was to be exercised for their 
own benefit, the mortgage given by the 
donees against the property was a valid 
lien. An absolute and unrestricted power 
to sell for the benefit and in the discretion 
of the devisees of the power includes a 
power to mortgage. 
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Powers — Limitations — Power of 
Trustee to Compromise Claim 
Against the Estate—Equity Juris- 
diction of Probate Court 


Massachusetts—Supreme Judicial Court 
Jones v. Jones, 1937 A. S. 595. April 10, 1937. 


W devised all her estate, including real 
estate, to her husband X. X later married 
again and devised his estate in trust for 
the benefit of his second wife, J, their son, 
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A, and a son by his first marriage, B. 
J was one of the trustees. It appeared 
that B had been born twenty months after 
the date of W’s will. After the death of 
X he made claim for his two-thirds interest 
in W’s estate as an omitted child. A com- 
promise was made by the parties whereby 
B released all his interest to the trustees 
under an agreement that when a certain 
parcel was sold he should have two-thirds 
of the net proceeds. A sale was later made 
and the two-thirds was duly paid to B. 


These proceadings were a petition in 
equity by J, individually, and A, against 
B and also against J as trustee and her co- 
trustee. The petitioners asked for a decree 
to the effect that the payment to B was 
improper; and, since he was now without 
funds, that the trustee be ordered to reach 
and apply all future payments to B under 
the trust to the reimbursement of the 
amount improperly paid him. 

The trustees made no defense, but B de- 
murred on the ground that the probate 
court had no jurisdiction in equity over 
payments by the trustees, since that was 
a matter to be settled in a hearing on the 
accounts; and also because the petitioners 
had an adequate remedy at law. The de- 
murrer was overruled and the case was 
heard on the answer, no appeal being taken 
from the decree overruling the demurrer. 


HELD: (1) The question of jurisdic- 
tion could be raised at any time, notwith- 
standing no appeal was taken from the 
decree overruling the demurrer, but the 
defense of an adequate remedy at law was 
waived by the failure to appeal. 


(2) The probate court had jurisdiction 
of the petition. The basis of the suit was 
the claim that an improper payment had 
been made by the trustee to B, and that 
B held the money on a constructive trust. 
Anyone who receives money of a trust with 
notice of a breach of trust becomes him- 
self a trustee, and liable to account for it. 
The beneficiaries were proper parties to 
bring the petition, making the trustees re- 
spondents, since the proceedings were not 
for the purpose of compelling an account- 
ing, which could be had only on the pro- 
bate side of the court, or to compel payment 
to the petitioners, but for the preservation 
of the trust fund only, leaving the final ac- 
counting for the probate side of the court. 
(Note, the decision is really an applica- 
tion of the principles developed by the court 
in Holmes v. Holmes, 194 Mass. 552.) 
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(3) On the merits of the case the peti- 
tioners could not prevail. The trustees 
made a compromise settlement of B’s dis- 
puted claim as an omitted heir. This they 
had a right to do, without authority from 
the court, and it was binding on the estate 
in favor of B if it was supported by a 
sufficient consideration and entered into in 
good faith by him, although the trustees 
assumed the risk of having to account to 
the beneficiaries if the court did not find 
that the payment was made in good faith 
and in the exercise of sound discretion. 

The court then proceeded to discuss B’s 
claim as an omitted heir, and found that 
it was not a vexatious or frivolous claim, 
and that there was nothing in the case to 
indicate that B did not have an honest 
and reasonable belief in its validity. The 
decision was without prejudice to the rights 
of the petitioners to seek an accounting 
from the trustees on the probate side of 
the court. 


NOTE: The decision is a very important 
one on fundamentals of probate law, and 
the opinion contains valuable discussions 
on the following points: 

(a) The equity jurisdiction of the pro- 
bate court in any case where a person has 
come into possession of trust funds which 
in equity and good conscience he ought not 
to retain. 

(b) The inherent power of a fiduciary 
to make a bona fide compromise of a claim 
against the estate represented by him with- 
out authority from the court. 

(c) The rights of a child omitted from 
the will of his parent, particularly where 
the child was born after the execution of 
the will, although no decision was made 
on this point. 


sii tactile 


Regulation—Legal—Constitutionality 
of Statute Conferring Fiduciary 
Powers On Banks 


Illinois—Supreme Court 
Watt v. Cecil. 


The case of Watt, et al., v. Cecil, et al., 
(Lucy Rooney, Appellant), being an appeal 
from the Superior Court of Cook County, 
involving constitutionality of such pro- 
visions of the Banking Act as purport to 
confer upon banking corporations power to 
accept and execute trusts, has been dock- 
eted in the Supreme Court as case number 
24118. 


Taxation—Gift—$5,000 Exemption— 
Definition of Future Interest 


U. S. Circuit Court of Appeals for the 
Seventh Circuit. 


Commissioner of Internal Revenue v. Thomas E. 
Wells, decided Feb. 22, 1937. 


The Revenue Act of 1932, providing for a 
gift tax, states: 


Sec. 501 (b) The tax shall apply whether the 
transfer is in trust or otherwise,***, 

Section 504 (a) General Definitions. The term 
“net gifts’? means the total amount of gifts made 
during the calendar year, less the deductions pro- 
vided in section 505. 

(b) GIFTS LESS THAN $5000. In the case of 
giits (other than of future interests in property) 
made to any person by the donor during the 
calendar year, the first $5000 of such gifts to such 
person shail not, for the purpose of subsection 
(a) be included in the total amount of gifts made 
during such year. 


On December 27, 1933, taxpayer created 
three irrevocable trusts, one for each of his 
three minor children. Thereafter, within 
that calendar year, he transferred, without 
valuable consideration, to each of the three 
trusts, share and share alike, his entire 
right, title and interest in and to certain 
shares of corporate stock of an aggregate 
value of $103,803. 


Each of the trust instruments directed 
the trustee to collect the income from the 
trust corpus, and after paying expenses, 
taxes and the like, to accumulate the re- 
mainder of the income until the child named 
therein should attain the age of 21 years, 
or should die before that time. Upon reach- 
ing the age of 21 each child was to receive 
the trust income until he reached the age 
of 30 or until the death of his mother, who 
was trustee, whichever event occurred first, 
and then he was to receive the corpus. In 
the event of the death of any child before 
the time of distribution of the trust cre- 
ated for him, the corpus was to go to his 
issue, or in default of issue, to the other 
children of the taxpayer. 


In his tax return for that year the tax- 
payer reported these gifts in the aggregate 
sum stated, and deducted therefrom $5,000 
for each trust, and the specific exemption 
of $50,000, leaving a net taxable amount of 
$38,803. The Commissioner disallowed the 
deduction of $15,000 on the ground that the 
gifts were of future interests. 


HELD: The gifts were not of future in- 
terests, and the Commissioner erred in dis- 
allowing the deductions. The Court said: 
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“Under the evidence all the elements of 
a consummated gift were present. With 
respect to the donor the transfer was not 
in futuro. He thereby divested himself of 
all vestige of title, and no future act on his 
part could modify or abrogate his act. Like- 
wise, the donees were competent to accept 
the gifts, and they did so immediately. True, 
they were trusts, but they were no differ- 
ent from persons, for the Act so states. 
They took immediate title to and possession 
of all the property from donor, they put it 
to instant use for the directed purpose of 
building up an estate for the ultimate and 
contingent beneficiaries, who were named 
specifically. The fact that those beneficia- 
ries did not come into possession of the 
corpus until ‘some time in the future, de- 
pendent upon some contingency, does not 
make the donor’s act any less a completed 
transfer to the trustees. The fact must not 
be overlooked that the act involved relates 
to transfers and not to receipts.” 


Reported by Arthur C. Keefer, editor for Dis- 
trict of Columbia. 
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Taxation — Inheritance — Constitu- 


tional Law—Situs of Trust Estate 


New York—Court of Appeals 
Matter of Brown, 274 N. Y. 10. 


Testatrix died in New York in 1931, hav- 
ing real and personal property within the 
state. In 1924 she was a resident of and 
domiciled within the State of Colorado and 
there transferred certain securities in trust 
to a Colorado trustee. Under the terms of 
the trust agreement the income was pay- 
able to her daughter and the daughter’s 
children, to whom the principal was pay- 
able upon their attaining designated ages. 
If no child or children should survive the 
daughter, the corpus of the estate was to 
revert to and become part of the settlor’s 
estate. The trust agreement also reserved 
to the settlor the right to change the bene- 
ficiaries, to revoke the trust and, upon cer- 
tain notices, to remove the trustee. None 
of these powers was exercised during her 
lifetime. 

In a proceeding to establish the inher- 
itance tax due to the State of New York, 
the tax appraiser included the property held 
in the Colorado trust. Evidence was pre- 
sented to the Surrogate that the testatrix 
resided in New York at the time of her 
death and he made a finding that she was 
domiciled in New York at that time. 
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Section 249-R of Article 10-C of the New 
York Tax Law, in force at the time of the 
settlor’s death, which applied to persons 
domiciled in the State of New York, pro- 
vided that 


“the value of the gross estate of the decedent 
shall be determined by including the value at the 
time of his death of all property, real or personal, 
tangible or intangible, wherever situated (except 
real property situated and tangible personal prop- 
erty having an actual situs outside this state): 
*** 4. To the extent of any interest therein of 
which the decedent has at any time made a trans- 
fer, by trust or otherwise, where the enjoyment 
thereof was subject at the date of his death to 
any change through the exercise of a power, either 
by the decedent alone or in conjunction with any 
person, to alter, amend, or revoke, or where the 
decedent relinquished any such power in contem- 
plation of his death.” 


The Surrogate held that the property in 
the Colorado trust was taxable under this 
section and his decree was unanimously af- 
firmed by the Appellate Division. On an 
appeal to the Court of Appeals on constitu- 
tional grounds, the decree was reversed. 

The decision of the Court of Appeals rest- 
ed on two grounds: 

(1) That while there was evidence to sup- 
port a finding as to the residence of the 
settlor, there was no evidence with respect 
to her domicile and that the finding that she 
was domiciled in New York was therefore 
erroneous; and 

(2) That, assuming the testatrix’ dom- 
icile to have been in New York, the prop- 
erty held in the Colorado trust was not tax- 
able because it had a fixed situs within the 
State of Colorado. 

The court refused to apply the maxim 
mobilia sequuntur personam, and held that 
the property had an actual situs outside the 
State of New York and that any attempt 
to tax such property was in violation of the 
due process provision of the Fourteenth 
Amendment of the Federal Constitution. 
Cf. Bullen v. Wisconsin, 240 U. S. 65, 
which the court held to be distinguishable 
on its facts. 
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Wills—Probate — Effect of Contest- 
ant’s Offer of Share of Estate To 
Witnesses. 


Iowa—Supreme Court 
In re Whitehouse’s Estate, 272 N. W. 110. 


In a will contest the jury returned a ver- 
dict in favor of the contestant. On motion, 
a new trial was refused. This motion was 
based upon affidavit that the contestant had 








secretly offered witnesses a share in the es- 
tate as an inducement, for them to testify 
favorably. 

A special administrator had been appoint- 
ed pending probate of the will. After the 
judgment on the jury’s verdict in favor of 
the contestant, the appointment of a gen- 
eral administrator was made. The propon- 
ent of the will appealed from the overrul- 
ing of the motion for a new trial and from 
the appointment of the general adminis- 
trator. 


HELD: 1. Even though innocent, the act 
of contestant in holding out to witnesses 
the possibility that they might receive ex- 
tra compensation if the contestant was suc- 
cessful in the litigation was improper and 
though it did not amount to an inducement 
to commit perjury it had a tendency to ex- 
pose witnesses to the temptation to do so. 
The motion for a new trial should have been 
sustained. 

2. The special administration should not 
have been terminated and a general admin- 
istrator should not have been appointed, be- 
cause the litigation had not terminated and 
the intestacy of decedent had not been fin- 
ally determined inasmuch as proponent had 
declared her intention of perfecting an ap- 
peal. 
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Wills—Probate—Right of Assignee of 
Expectancy to Contest Will. 


Iowa—Supreme Court 
Burk v. Morain, 272 N. W. 441. 


The assignee of an expectancy sought to 
contest a will, which left nothing to his as- 
signor. 


HELD: The assignee could not contest 
the will. 

No one without an interest in an estate 
is entitled to contest a will. An assignment 
of an expectancy gives an assignee no legal 
interest in an estate, such assignment be- 
ing enforceable only in equity. 
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“Bachelor” Had A Wife 


Although always regarded as a bachelor, 
the late L. Arthur Richards, Atlantic City 
hotel man, left a widow, Judge Robert L. 
Warke, Jr., has ruled in the Atlantic Coun- 
ty Orphans’ Court. The widow, Elsie Gim- 
mell Richards, satisfied Judge Warke with 
her testimony that she was secretly mar- 
ried to Richards in 1919. She thereby be- 
comes entitled to the $100,000 estate left 
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to her husband by his mother, whose will 
provided that the estate should go to her 
son’s wife and children on his death. Re- 
mainders contingent on his dying without 
a wife were given to two nephews and two 
colleges. Their objections to the widow’s 
claim were overruled. 
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Introducing Our Legal Editors 


Earl S. Nelson 


Earl S. Nelson, legal contributing editor 
for Oregon was born in Kansas City, Mo. 
June 17, 1898, and is now a resident of 
Portland, Oregon. In 1917 he enlisted in 
United States Regular Army and served 
overseas with 
American Ex- 
pedition- 
ary Forces. 
After his dis- 
charge from 
the Army, Mr. . 
Nelson studied 
law and was 
graduated 
from  North- 
western Col- 
lege of Law, 
Portland. He 
was admitted 
to practice in 
1924, 

Since admis- 
sion to prac- 
tice he has been associated with, and a mem- 
ber of, the firm of Griffith, Peck & Coke of 
Portland, Oregon. This firm has a substan- 
tial corporate practice, and is Counsel for 
Portland Trust and Savings Bank of that 
city. Mr. Nelson is a member of Oregon 
State and Multnomah County Bar Associa- 
tion. 





EARL S. NELSON 
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New instructors have been added to the 
faculty of the Graduate School of Banking 
this year. They are: Kenneth C. Bell, sec- 
ond vice president Chase National Bank, 
New York City; W. Randolph Burgess, vice 
president Federal Reserve Bank of New 
York; William A. Irwin, professor of econ- 
omics, Washburn College; Albert S. Keister, 
professor of economics, The Woman’s Col- 
lege of The University of North Carolina, 
and William H. Neal, vice president Wach- 
ovia Bank and Trust Company, Winston- 
Salem, North Carolina. 
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MERCANTILE - COMMERCE 


Bank and Trust Company 


Locust-Eighth-St. Charles 
ST. LOUIS 











4 LowW® 
Al atteihiins m 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 
4 Ps Ps 











TRUST COMPANIES 


EXECUTOR * TRUSTEE * AGENT * GUARDIAN 


OLD COLONY 


‘TRUST COMPANY 


17 COURT STREET, BOSTON, MASSACHUSETTS 


New England’s 
Largest Corporate Fiduciary 


* 


Member of the Federal Deposit Insurance Corporation 


Allied with THe First NATIONAL Bank oF BosTon 





TRUST COMPANIES 


tal Non -Assessability 


W: are sometimes asked, “How can a policyholder 
in a mutual company receive the benefits in good 
times without liability for assessment in case of bad 
times?” 


The answer is that 

Ist. Our charter specifically stipulates that 
our policies shal] be non-assessable; 

2nd. Our policies are properly written to con- 
form with this charter specification; 

3rd. Our surplus and reserves are so large that 
they greatly exceed the standards set by 
various States as prerequisite to the issu- 
ance of non-assessable policies. 


There can be no question as to the non-assessability of 
our policies. If you are interested, we shall be glad to 
send you a copy of the affirmative opinion of our attor- 
ney on this point, in which opinion substantiating court 
decisions are cited. 


Atlantic has never had the power to assess its policy- 
holders. More important, it has been in business 95 
years and has lived through four wars and at least four 
major depressions, and has never even approached a 
condition which would have necessitated such an action. 
On the contrary, it has had profits to distribute in 94 
out of its 95 years, has built up a surplus of unusual 
proportions, and is more than able to meet every lia- 
bility to which it is subject. 
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Chartered 1836 


If you contemplate establishing a bank- 


ing or trust connection in Philadelphia 
the Girard Trust Company invites your 
consideration of its facilities. 
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